q 


INDEX DIGEST OF VOLUME 56 


The following table shows the page at which each monthly issue of the Journal 


during the year 1939 begins and ends: 


January 
February . 


August 

September 

October .. 667-742 
November .’ 743-814 
December 


The following index and digest contain the legal items which have appeared in 


The Banking Law Journal during 1939. 


The entire arrangement, including the number of the sections, follows the plan 
of the fifth edition of the BANKING LAW JOURNAL DIGEST. THE DIGEST 
contains the digests of more than 10,000 banking decisions which have been published 
in The Banking Law Journal from the time of its establishment in 1889 down to 


December, 1939. 


ACCOMMODATION PAPER 


§42. Liability to parties other than the 
one accommodated. 


A bank which purchases a promissory 
note from the payee may recover thereon 
in an action against the maker, though 
the bank knew, at the time of taking the 
note that the maker signed for accom- 
modation only. Madigan v. Lumbert, 
Maine, 5 Atl. Rep. (2d) 278. 56 B. L. J. 476. 


The president of a bank, who owned 
most of its capital stock and was in com- 
plete control of all of its affairs, per- 
suaded the defendant to sign a note pay- 
able to the bank for the accommodation 
of the president. The president received 
the proceeds of the note. He had agreed 
to pledge certain collateral securing the 
note but this was not done. When the 
bank later failed, it was held that the 
receiver could not enforce the note 
against the defendant. Federal Deposit 
Insurance Corp. v. Vest, 28 Fed. Supp. 
507. 56 B. L. J. 791. 


§53. Effect of extension of time as to ac- 
commodation irdorser. 


A bank held a note signed by two ac- 
commodation indorsers. One of the in- 
dorsers died before the note matured and 
the bank took new notes from the party 
primarily liable indorsed by the surviving 
indorser. The new notes were taken as 
collateral and were not renewal notes. 
(In a case of this kind there is a pre- 
sumption that the new notes are given 
solely as collateral.) It was held that the 
taking of the new notes, although done 
without the knowledge of the administra- 
tor of the deceased indorser, did not re- 


lease the decedent’s estate from liability 
on the original note. First National Bank 
v. Jones’ Estate, Pa. 6 Atl. Rep. (2d) 
273. 56 B. L. J. 516. 


The payment of interest in advance by 
the maker of a note, after the maturity 
of the note, amounts to an extension of 
time supported by a valid consideration 
and operates to discharge the accommo- 
dation indorsers on the note from lia- 
bility. Gleason v. McDonald, 103 Fed. Rep. 
(2d) 887. 56 B. L. J. 640. 


An agreement by the maker of a note, 
after maturity, to pay to the holder (the 
receiver of a bank in this case) specified 
monthly installments, is not such an ex- 
tension of time as will discharge accom- 
modation indorsers on the note, where 
there is no valid agreement by the holder 
to refrain from taking steps to collect if 
payments were made in accordance with 
the installment agreement and where the 
maker does not surrender his legal right 
to pay the note and thereby terminate his 
obligation to pay further interest in con- 
sideration of the receiver’s promise not 
to sue. Gleason v. McDonald, 103 Fed. 
Rep. (2d) 837. 56 B. L. J. 640. 


ACCOUNTANTS 
See §930. 


AGENTS 
§56. Agent’s authority. 


A corporation paid the sum of $200,000 
to a trust company with instructions to 
use the money in making certain capital 
distributions to the corporation’s stock- 
holders. At the same time, the corpora- 
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tion appointed the trust company its dis- 
bursing agent for the purpose of carry- 
ing out the distribution. It was held that 
this transaction constituted the trust 
company the “agent” of the corporation 
for the purpose of distributing the money, 
that the money deposited was not im- 
pressed with a trust in favor of the stock- 
holders and that the corporation could 
revoke the authority given to the trust 
company and demand a return of the 
fund. Perpetual Self Winding Watch 
Corp. v. City Bank Farmers Trust Co., 
7 N. Y. Supp. (2d) 684. 56 B. L. J. 51. 


§57. Agent’s authority to indorse. 

Where an attorney, acting with author- 
ity, indorses a check drawn on the United 
States Treasurer and payable to his client, 
the bank through which the check is col- 
lected will not be liable where it appears 
that the check was not accompanied by 
a special form of power of attorney as 
required by the Treasury Department. 
Such a requirement is one merely for the 
benefit of the Treasury Department. 
Oquendo v. Federal Reserve Bank of New 
York, 98 Fed. Rep. (2d) 708. 56 B. L. 
J. 189. 


ALTERED PAPER 


§82. Rights of holder in due course. 


The alteration of a promissory note 
renders the note void except as against 
@ person who made, authorized or as- 
sented to the alteration and subsequent 
indorsers. A holder in due course, how- 
ever, may recover on the note according 
to its original tenor except where action 
on the note, as originally dated, has been 
barred by the statute of limitations. 
Cooper v. Hampton, Tex., 123 S. W. Rep. 
(2d) 941. 56 B. L. J. 356. 


§87. Burden of proof. 


Where an alteration is apparent on the 
face of a note, there is no presumption 
as to whether the alteration was made 
prior to or subsequent to the execution 
and delivery of the note. The question 
as to the time when the alteration was 
made is one for the jury to decide in 
the light of all the evidence bearing on 
the question. Phipps-Reynolds Co. v. 
McIlroy Bank & Trust Co., Ark., 124 S. W. 
Rep. (2d) 222. 56 B. L. J. 321. 


ASSIGNMENTS 


Assignment of insurance policy, see 
Insurance. 


Assignment of wages. 
The Tennessee statute, Code 1932, §8562, 
which requires the written assent of the 
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employer to the assignment of unearned 
wages “by any clerk, servant or em- 
ployee,” of such employer, in order to 
make the assignment binding on the em- 
ployer, does not authorize the assignment 
of future wages of public officials. Such 
assignments are void as against public 
policy inasmuch as they tend to impair 
the efficiency of the public service. Fox 
v. Miller, Tenn., 121 S. W. Rep. (2d) 527. 
56 B. L. J. 136. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§99. Property subject to attachment. 

A woman opened a bank account in the 
names of herself, or her daughter, or her 
son, as joint tenants with the right of 
survivorship. It was held that a judg- 
ment creditor of the son could attach the 
deposit and apply to the judgment a sum 
not exceeding one-third of the deposit. 
The effect of the attachment was to sever 
the joint tenancy and to make the son 
a tenant in common with his mother and 
sister, thereby making his one-third in- 
terest in the deposit liable to himself for 
the judgment. American Oil Co. v. Fal- 
coner, Pa., 8 Atl. Rep. (2d) 418. 56 B. 
L. J. 843. 


Under the laws of New York, the 
ereditor of a corporation which maintains 
deposits in the Havana, Cuba, branches 
of banks located in New York City, can- 
not reach such deposits by attachment 
proceedings against the New York banks. 
Clinton Trust Co. v. Compania Azucarera 
Central Mabay S.A., 14 N. Y. Supp. (2d) 
743. 56 B. L. J. 866. 


§106. Property subject to garnishment— 
Contents of safe deposit box. 


The contents of a safe deposit box are 
not subject to garnishment in a proceed- 
ing to which the lessee of the box is not 
a party. First National Bank v. Croman, 
Mich., 284 N. W. Rep. 912. 56 B. L. J. 537. 


BANKING 


§113. Definition of bank. 


The sale by an incorporated department 
store of books of credit coupons, which 
are paid for by the purchaser in instal- 
ments over a period of from two to four 
months and which are redeemable in mer- 
chandise only and within ninety days, 
does not constitute a receiving of deposits 
within the meaning of §18 of the New 
York General Corporation Law, or §131 
of the Banking Law, so as to bring the 
transaction within the jurisdiction of the 
Banking Department. Gimbel Bros., Inc., 


| B 
§1 
t 
1 
d 
1 


THE BANKING 


v. White, 10 N. Y. Supp. (2d) 666. 56 
B. L. J. 451. 


§127. Banking powers—Practicing law. 


Lay employees of casualty insurance 
companies, in adjusting claims, made un- 
der policies issued by the companies, are 
not illegally engaging in the “practice of 
the law,” or doing “law business,’ con- 
trary to the statutes of Missouri, §§11692, 
11693, R. S. Mo. 1929, Mo. Stat. Ann., pp. 
621, 622. Liberty Mutual Insurance Co. v. 
Jones, Mo., 130 S. W. Rep. (2d) 945. 56 
B. L. J. 460. 


The following services rendered by a 
trust company to its customers through 
attorneys in its employ, do not constitute 
an illegal practice of law: the prepara- 
tion of deeds of trust in which the com- 
pany is named as trustee; the prepara- 
tion of notes in which the company is 
named as payee; the preparation of 
simple revocable and non-testamentary 
agreements to which the trust company 
is a party; the preparation of stereo- 
typed forms of custodian and manage- 
ment agreements to which the company 
is a party; the preparation of releases of 
deeds of trust on printed forms for 
which no compensation is received; the 
preparation of income tax returns for 
customers without charge; and the em- 
ployment of attorneys for the purpose of 
bringing or defending suits where the 
same is made necessary by the company’s 
fiduciary duties. Merrick v. American 
Security & Trust Co., U. S. Ct. of App., 
D. C., January 16, 1939. 56 B. L. J. 120. 


A corporation has a legal right to em- 
ploy an attorney or maintain a legal de- 
partment to handle its own legal busi- 
ness, furnish it opinions, legal counsel or 
advice for its own benefit in connection 
with the performance of its lawful duties. 
But a corporation may not furnish legal 
services to others and collect fees or 
profits therefor, directly or indirectly, and 
it may be enjoined from doing so. Stew- 
art Abstract Co. v. Judicial Commission, 
Tex., 131 S. W. Rep. (2d) 686. 56 B. L. 
J. 819. 


§128. —Acting as guarantor. 


It is not within the powers of a bank 
to indorse a check against a pension fund 
to the effect that the payee is a widow 
and, as such, entitled to a payment from 
the fund and the bank is not liable on 
such an indorsement. Retirement Board 
v. Gysin, Ill, 21 N. E. Rep. (2d) 156. 
56 B. L. J. 595. 
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BANKRUPTCY 
§138. Appointment and powers of receiver. 


The receiver of a bank may purchase 
property sold at public sale by a trustee 
under a deed of trust, securing a debt 
owing to the bank. Rinehart v. Ireland, 
West Va., 199 S. E. Rep. 871. 56 B. L. 
J. 142. 


§145. Priorities among creditors. 


The plaintif£€ was a director of the de- 
fendant bank. The bank’s capital was 
impaired. The plaintiff, along with other 
directors, contributed various sums to a 
special bond account, to make good a 
shrinkage in the regular bond account; 
the bank to retain the contributions until 
such time as its capital could be restored. 
After the failure of the bank, it was held 
that the plaintiff was not entitled to have 
his claim allowed against the bank as a 
preferred claim. Asher v. West End Bank, 
Mo., 131 S. W. Rep. (2d) 549. 56 B. L. 
J. 831. 


§146. —Depositors. 


A deposit of funds representing 
premiums on policies collected by an in- 
surance agent will not be entitled to a 
preference upon the failure of the bank 
even though the agent agreed with the 
insurance company to hold the premiums 
collected by him in trust while in his 
possession, where the funds were de- 
posited in an account subject to the 
agent’s check and mingled with other 
funds. State ex rel. Sorenson v. South 
Omaha State Bank, Neb., 282 N. W. Rep. 
382. 56 B. L. J. 53. 


A depositor directed her bank to pur- 
chase certain bonds and charge them 
against her account. The bank ordered 
the bonds but was closed the next morn- 
ing before the bonds were delivered or 
paid for. It was held that the depositor 
was not a preferred creditor. Gray v. 
First National Bank & Trust Co., N. Y., 
189 N. E. Rep. 657. 56 B. L. J. 42. 


Under the laws of Massachusetts, sav- 
ings depositors are preferred over com- 
mercial depositors upon the failure of a 
bank. Where a person deposits money 
in a bank, he will not be entitled to a 
preference upon the closing of the bank, 
upon the theory that he was given to 
understand that his money was being de- 
posited in the savings department, where 
it appears that at the time of making the 
deposit, the bank issued to him a time 
certificate of deposit. Farinha v. Com- 
missioner of Banks, Mass., 21 N. E. Rep. 
(2a) 239. 56 B. L. J. 617. 
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§149. —Deposits made when bank insol- 
vent. 


The plaintiff deposited a check for $3,- 
000 in the defendant bank on a Saturday. 
He took $200 in cash and received a de- 
posit slip for $2,800. The bank was in- 
solvent at the time to the knowledge of 
its officers and failed to open for business 
on Monday morning. It was held that 
the plaintiff was entitled to payment in 
full as to the $2,800, even though he did 
not assert his claim for a preference un- 
til four years after the closing of the 
bank. Stefani v. Merrimack River Sav- 
ings Bank, N. H., 3 Atl. Rep. (2d) 645. 
56 B. L. J. 290. 


§150. —Special 
claims. 


deposits held preferred 


Where a mortgagor pays a sum of 
money to a trust company for the pur- 
pose of having the trust company pay a 
mortgage debt owing to an insurance 
company and the trust company neglects 
to pay the insurance company and sub- 
sequently closes, the fund will be im- 
pressed with a trust in favor of the 
mortgagor and he is entitled to a prefer- 
ence in payment over the trust company’s 
general creditors. Henson v. Lamb, W. 
Va., 199 S. E. Rep. 459. 56 B. L. J. 6. 


Where funds are deposited with a bank 
upon the express understanding and 
agreement between the depositor (a school 
district) and the bank that such funds 
will be held by the bank until the first 
day of March following, at which time 
the bank will pay same to the agent of 
the holder of bonds on which the de- 
positor is liable, title to such deposit re- 
mains in the depositor, and, upon the 
closing of the bank, the depositor will be 
entitled to a preference in payment. Jas- 
per School District v. Pickens County 
Bank, Ga., 200 S. E. Rep. 780. 56 B. 
L. J. 349. 


§151. —Special deposits held not preferred 
claims. 


Funds deposited by municipal corpora- 
tions for the purpose of paying coupons 
on their bonds as they fall due do not 
constitute a preferred claim upon the fail- 
ure of the bank, even though it appears 
that commissions were paid by the munic- 
ipal corporations to the bankers for their 
services in paying bonds and coupons, 
and that there was no agreement or 
practice of sending on the funds a speci- 
fied number of days in advance of the 
due dates. In re Kountze Bros., 104 Fed. 
Rep. (2d) 157. 56 B. L. J. 660. 
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Money to meet a corporation’s payroll 
account was deposited in the bank at a 
time when the officers knew that the bank 
was hopelessly insolvent. The deposit 
was in no way segregated from the gen- 
eral assets of the bank. The bank sub- 
sequently failed and the corporation de- 
positor did not claim to be a preferred 
creditor until eight months after it filed 
a general claim. It was held that the 
depositor was entitled to no preference 
over other creditors of the bank. Car- 
negie-Illinois Steel Corp. v. Berger, 105 
Fed. Rep. (2) 485. 56 B. L. J. 803. 


§159. —Holder of cashier’s check. 


The Missouri Bank Collection Code pro- 
vides that, where a drawee bank charges 
a check against the drawer’s account, but 
fails before paying the check in cash or 
in unconditional credit, the owner of the 
check is a preferred claimant. A savings 
depositor went to his bank, withdrew 
$746.50 and purchased a treasurer’s check 
for the purpose of paying a bill. The 
bank failed before the treasurer’s check 
could be collected. It was held that the 
above statute has no application to a 
situation of this kind. In re Wellston 
Trust Co., Painter v. Holt, Mo., 130 S. W. 
Rep. (2d) 229. 56 B. L. J. 651. 


§173. Transfer by bank in failing condi- 
tion. 


Twenty-eight days prior to the closing 
of a national bank, the cashier of the 
bank, who was also treasurer of seven 
municipalities, drew checks on the bank 
in favor of the municipalities for the 
amounts of their respective deposits. It 
was held that the receiver of the bank 
could not recover these amounts from 
the cashier, the sureties on his bond as 
treasurer, or the municipalities, where it 
appeared that the bank continued to meet 
its obligations up to the day of closing 
and that the bank had committed no act 
of insolvency and where the receiver did 
not prove that the transfers were made 
in contemplation of insolvency. Bender 
v. Etnier, 26 Fed. Supp. 484. 56 B. L. 
J. 495. 


The comptroller of the currency ap- 
proved the recommendation of the re- 
ceiver of a national bank for the sale of 
real property belonging to the bank. It 
was held that the comptroller cannot be 
made personally liable in an action by a 
stockholder, alleging that the property 
was sold for a sum much less than its 
actual value, where it appeared that all 
steps provided by statute in the sale of 
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realty by receivers of national banks were 
complied with and where there was a 
total absence of proof of any fraud. 
Cooper v. O’Connor, 105 Fed. Rep. (2d) 
761. 56 B. L. J. 797. 


BONDS 


§209. Rights of parties—Lost or stolen 
bonds. 


One who purchases negotiable munici- 
pal bonds in good faith can enforce them 
against the city by which they were is- 
sued even though the bonds had been 
stolen by the person who sold them to the 
innocent purchaser. Cohn v. City of 
Taunton, Mass., 21 N. E. Rep. (2d) 281. 
56 B. L. J. 662. 


Under §16 of the Uniform Negotiable 
Instruments Act (Comp. Gen. Laws Fla., 
§6776), negotiable municipal bonds which 
are stolen from a safe deposit box of the 
city issuing them can be enforced by a 
holder in due course. Ordinarily, deliv- 
ery of a negotiable instrument to the 
payee is essential to its validity but the 
statute referred to provides that ‘‘where 
the instrument is in the hands of a holder 
in due course a valid delivery thereof by 
all parties prior to him so as to make 
them liable to him is conclusively pre- 
sumed.” City of New Port Richey v. Fi- 
delity & Deposit Co., 105 Fed. Rep. (2d) 
348. 56 B. L. J. 667. 


BOOK REVIEWS 


Assignment of Life Insurance Policies 
as Collateral Security. 56 B. L. J. 369. 


Bank Officer’s Handbook of Commercial 
Banking Law. 56 B. L. J. 519. 

Bankers and Brokers Blanket Bonds. 
56 B. L. J. 296. 

Bankers’ Handbook of Bond Investment. 
56 B. L. J. 369. 

Common Trust Fund Handbook. 56 
B. L. J. 520. 

Credit Manual of Commercial Laws. 
66 B. L. J. 870. 

First 1939 Edition of Rand McNally 
Bankers Directory. 56 B. L. J. 294. 

Final 1939 Edition of Rand McNally 
Bankers Directory. 56 B. L. J. 741. 

New 1939 Trust Directory of Trust In- 
stitutions, Trust Men and Trust Associa- 
tions. 56 B. L. J. 519. 

Patent Tactics and Law. 56 B. L. J. 
294. 

Paton’s Digest. 56 B. L. J. 666. 

Small Loans—An Investment for Banks. 
56 B. L. J. 871. 
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Standard Forms and Systems. 56 
B. L. J. 741. 

Summary of 1939 Federal Legislation 
Affecting Banking. 56 B. L. J. 665. 

The Trustee is Personally Liable. 56 
B. L. J. 295. 

Woe Unto You, Lawyers! 
a. 874, 


56 B. L. 


BROKERS 


§217. Commissions. 


A broker who secures a purchaser for 
real property owned by a bank will not 
be entitled to a commission where the 
prospect refuses to take title because of 
the fact that it is subsequently discov- 
ered that the property in question en- 
croaches one-half inch beyond the build- 
ing line. Leder v. Dry Dock Savings 
Inst., 8 N. Y. Supp. (2d) 68. 56 B. L. J. 
140. 


Amendment to Regulation T. 


Amendment for the purpose of clarify- 
ing and liberalizing, with appropriate 
safeguards, provisions that relate to bona 
fide cash transactions in securities and to 
certain other classes of transactions that 
are not effected in margin accounts. 56 
B. L. J. 389. 


CERTIFIED CHECKS 


Certification of note. 


A note payable at a bank may be cer- 
tified by marking it “O. K.”. Hamburger 
Bros. & Co., Inc., v. Third National Bank 
and Trust Co., Pa. 5 Atl. Rep. (2d) 87. 
56 B. L. J. 500.° 


CERTIFIED PUBLIC ACCOUNTANTS 
See §930. 
COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 


The plaintiffs, members of a_ stock 
brokerage partnership delivered to a New 
York bank securities attached to sight 
drafts totalling about $400,000 drawn on a 
party in Flint, Michigan, the alleged pur- 
chaser of the securities. The drafts were 
sent to the defendant bank for collection. 
Payment was refused but the plaintiffs 
were not notified of that fact for several 
days. The plaintiffs sued the defendant 
for loss through depreciation in the value 
of the securities in the interim. The ac- 
tion was brought some three years after 
the transaction and the case was tried 
more than two years later. At that time 
the original drafts had been lost and 
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copies were offered in evidence. The 
copies bore the legend “Wire non-Pay- 
ment.” There was a dispute as to whether 
this notation appeared on the originals. 
On conflicting and confusing evidence the 
court held that the defendant bank was 
not liable. Ungerleider v. Citizens Com- 
mercial & Savings Bank, 140 Fed. Rep. 
(2d) 718. 56 B. L. J. 771. 


CONSIDERATION 


§341. Presumption of consideration—Non- 
negotiable instrument. 


The words “for value received” in a 
non-negotiable note raise a presumption 
that a valid consideration was given for 
the note, even though the recitals in the 
note indicate that it represents a sub- 
scription to a college endowment fund and 
is payable after the death of the makers. 
In re Barker’s Estate, N. Y., 18 N. E. 
Rep. (2d) 656. (Reversing 287 N. Y. Supp. 
841. 53 B. L. J. 654.) 56 B. L. J. 427. 


§342. Instances of sufficient consideration. 


A note executed by stockholders, di- 
rectors and finance committee members 
of a bank at the suggestion of the bank 
examiner, after he had ordered the charg- 
ing off of certain notes, thereby reducing 
the bank’s surplus below the legal re- 
quirement, is based on a valid considera- 
tion and they are liable on it despite an 
understanding between those signing the 
note and the bank that the note would 
be paid out of the earnings of the bank. 
Merchants & Farmers Bank v. Cardwell, 
Tenn., 127 S. W. Rep. (2d) 113. 56 B. L. J. 
475. 


§348. Illegal consideration. 

The words written on the check sued 
on, “For second prize award in Gaines- 
ville News Subscription contest,” do not 
show as a matter of law that the check 
was given for an illegal or immoral con- 
sideration. But, in order to recover on 
such a check, the petition must allege 
that the check was presented for pay- 
ment and dishonored and that notice of 
dishonor was given to the drawer, or 
facts excusing such presentment and no- 
tice. Gainesville News v. Harrison, Ga., 
199 S. E. Rep. 559. 56 B. L. J. 134. 


CONSTITUTIONAL LAW 


See also Fair Trade Laws. 


Morris Plan Law constitutional. 

The Minnesota statute, Laws 1933, c. 
246, commonly known as the Morris Plan 
Act, which permits industrial loan and 
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thrift companies organized thereunder to 
charge eight per cent. interest in ad- 
vance on loans not to exceed one year, 
is not special legislation nor does it 
deny equal protection of the law to other 
money lenders similarly situated since it 
does not distinguish between different 
classes of money lenders but applies the 
same rates of interest to those organized 
under the statute as to other lenders un- 
der the general statutes. Mesaba Loan 
Co. v. Sher, Minn., 282 N. W. Rep. 823. 
56 B. L. J. 258. 


Trust Receipts Act constitutional. 


The California Uniform Trust Receipts 
Act, permitting one who loans money on 
the security of such an instrument to 
give a secret lien for 30 days on prop- 
erty in the possession of the borrower, is 
constitutional as against the contention 
that the subject matter is not adequately 
expressed in its title, contrary to §24, 
Article 4 of the California Constitution. 
In re Boswell, 96 Fed. Rep. (2d) 239. 56 
B. L. J. 108. 


CONTRACTS 


§361. Construction. 


The defendant bank employed the 
plaintiff in 1926 as secretary and treas- 
urer for an indefinite term under an 
agreement by which the plaintiff was to 
be paid a salary only $50 per month less 
than one B, also employed by the bank. 
Beginning in 1929, B was given bonuses 
and salary increases but the plaintiff's 
salary was not correspondingly increased. 
The plaintiff continued to work at the 
same salary from 1929 to 1937 and then 
brought this action to recover the addi- 
tional amount which he should have been 
paid according to the agreement. It was 
held that, having continued in his em- 
ployment and having accepted the salary 
paid him without protest, the plaintiff 
could not, after terminating his employ- 
ment, recover the amount. claimed. 
Southern Savings Bank v. Dickey, Ga., 
199 S. E. Rep. 546. 56 B. L. J. 57. 


CORPORATIONS 


§376. Officers executing corporate notes 
held personally liable. 


A promissory note recited “the under- 
signed jointly and severally promise to 
pay,” etc. It was signed on behalf of a 
building and loan association by the asso- 
ciation’s officers in the following form: 
‘Oul Homestead Association, Albert Hor- 
nik, Pres., James L. Preisler, Sec’y, James 
Bican, Treas.” It was held that the words 
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above quoted imported a personal lia- 
bility on the part of the signers and that 
the officers signing the note were per- 
sonally liable. Kasper American State 
Bank v. Oul Homestead Association, Ill., 
22 N. E. Rep. (2d) 785. 56 B. L. J. 825. 


DEPOSITS 
Deposit insurance, see §536. 


§389. Definition of deposit. 


Where money is deposited in a bank, 
it becomes the property of the bank and 
the bank becomes the depositor’s debtor. 
Title does not pass to the bank, however, 
until the deposit transaction is complete. 
If anything remains to be done by the 
bank teller, such as inspecting or count- 
ing the money, title remains in the de- 
positor and, if the money is stolen in a 
holdup before the deposit is complete, the 
loss is on the depositor and not on the 
bank. United States v. Holt, Mo., 131 
S. W. Rep. (2d) 59. 56 B. L. J. 748. 


§392. Security for deposits — national 
banks. 


A national bank in Illinois has no power 
to pledge its assets to secure deposits of 
municipal funds. LaParr v. City of Rock- 
ford, 100 Fed. Rep. (2d) 564. 56 B. L. J. 
145. 


Under the laws of South Dakota, a na- 
tional bank has no power to pledge a 
government bond to secure the deposits 
of a school district. Redfield Independent 
School Dist. No. 20 v. Schnetzer, 94 Fed. 
Rep. (2d) 257. 56 B. L. J. 179. 


§393. Security for deposits—state banks. 


Where a bond, given to secure a school 
district’s deposit in a depositary chosen 
for an indefinite term, is conditioned that 
the depositary “shall for a term of one 
year, to wit from the first day of July, 
1930, at 9 o’clock A. M. to the close of 
business on the first day of July, 1931, 
faithfully keep, pay out and account for’ 
the funds coming into its hands, the 
surety will not be liable for a loss sus- 
tained by the school district through the 
failure of the depositary four months 
after the expiration of the term of the 
bond. American Surety Co. v. School 
District of Haverford, 101 Fed. Rep. (2d) 
300. 56 B. L. J. 347. 


A bank, upon receiving deposits of 
county and city funds gave depository 
bonds which each member of the board 
of directors signed as surety. The board 
then adopted a resolution directing the 
president and cashier to set aside and 
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place in the hands of a named trustee 
bills receivable belonging to the bank 
in an amount not less than the amount 
of the bonds nor more than twice the 
amount. Upon the failure of the bank, 
it was held that the transaction was 
unlawful and that the receiver was en- 
titled to take over the bills receivable 
held by the trustee. People’s Bank of 
Butler v. Allen, Mo., 125 S. W. Rep. (2d) 
829. 56 B. L. J. 575. 


§409. Deposits made outside of bank. 


A contract between a bank and a cor- 
poration by which the bank agrees to 
purchase from the corporation a school 
savings plan, the deposits being received 
from the students and entered in their 
pass books by the teachers at the schools 
and the deposits being collected daily by 
the bank’s messenger, is not within the 
power of the bank and cannot be en- 
forced against it, where a statute (Smith- 
Hurd Ill. Stats. Chap. 16%, §9) provides 
that: “No bank shall... receive deposits 
... at any other place than such bank- 
ing house, and no bank shall establish or 
maintain ...any... additional... 
agency for the purpose of conducting 
any of its business.” Thrift, Inc., v. State 
Bank & Trust Co., Ill., 19 N. E. Rep. (2d) 
126. 56 B. L. J. 321. 


§410. Public deposits. 


Under a Texas. statute (Vernon’s 
Ann. Civ. Stat. art. 7250), requiring 
a bank, acting as depository of a 
county tax collector, except as to com- 
pensation legally due to the collector, 
to pay tax collections deposited with 
it “only to treasurers entitled to re- 
ceive the same on checks drawn by such 
tax collector in favor of such treasurer,” 
a depository bank will be responsible for 
sums withdrawn by the tax collector con- 
trary to the provisions of the statute and 
misappropriated by him. Fidelity & De- 
posit Co. v. Citizens National Bank, 100 
Fed. Rep. (2d) 807. 56 B. L. J. 158. 


§412. Deposits by corporate officials and 
other agents. 


Where a collecting agent, as the result 
of a continued course of practice, has 
implied authority to indorse checks pay- 
able to his principal, the creditor, and 
deposit them in his personal account, a 
bank in which he deposits such checks in 
his personal account will not be liable in 
the event that the agent withdraws and 
appropriates to his own use the proceeds 
of the checks. Dick v. Republic National 
Bank & Trust Co., Texas, 120 S. W. Rep. 
(2a) 471. 66 B. L. J. 65. 


viii THE BANKING 


§417. Deposits by trustees. 


A bank which permits a trustee to pay 
a personal debt to the bank with funds 
which the bank knows to be trust funds 
will be liable for the amount and for all 
other amounts subsequently misappro- 
priated by the trustee. Grace v. Corn 
Exchange Bank Trust Co., 14 N. Y. Supp. 
(2d) 400. 56 B. L. J. 743. 


A bank which receives a check, signed 
by a trustee drawn against an account 
in the bank standing in the name of the 
trustee as such, in payment of the trus- 
tee’s individual note, which the bank 
holds for collection, will be liable to the 
owner of the trust funds for the amount 
thus wrongfully paid. Fidelity & Deposit 
Co. v. Hamilton National Bank, Tenn., 126 
S. W. Rep. (2d) 359. 56 B. L. J. 464. 

An attorney received checks, payable to 
his client as executor of an estate. With- 
out authority, he indorsed the checks in 
the name of the executor and in his own 
name as attorney and individually, and 
deposited the checks in his individual ac- 
count in the defendant bank, by which 
they were collected. The attorney ap- 
propriated the proceeds. It was held that 
the defendant collecting bank was liable 
to the executor for the amount of his loss. 
Teas v. Third National Bank & Trust Co., 
N. J., 4 Atl. Rep. (2d) 64. 56 B. L. J. 318. 


§419. Deposits by guardians. 


Where a bank permits a guardian to 
transfer funds from a guardianship ac- 
count which he keeps in the bank to his 
individual account, also left in the bank, 
and the guardian pays a debt which he 
owes to the bank, such as interest on a 
note, with a check on his personal ac- 
count, the bank will be liable to the 
guardianship estate if it appears that the 
payment was made out of guardianship 
funds. Aetna Casualty & Surety Co. v. 
Catskill National Bank & Trust Co., 102 
Fed. Rep. (2d) 527. 56 B. L. J. 414. 


§429. Deposits in two names—lllinois. 


One Wardrop purchased with his own 
funds from the defendant bank a $750 
certificate of deposit, reciting that: ‘“Wil- 
liam Wardrop or Bertha Nash has de- 
posited in this bank seven hundred fifty 
and no/100 dollars payable to the order 
of either of them on the return of this 
certificate properly indorsed, with inter- 
est at the rate of 2% per cent. per an- 
num,” etc. Wardrop placed the certificate 
in his safe deposit box. It was never 
delivered to Bertha Nash and she knew 
nothing about it until after his death. 
It was held that there had been no gift 
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of the certificate to Bertha Nash com- 
pleted during the lifetime of the parties 
and no gift in contemplation of death 
and that, therefore, Wardrop’s admin- 
istrator, and not Bertha Nash, was en- 
titled to the certificate. Lindner & Boy- 
den Bank v. Wardrop, Ill., 18 N. E. Rep. 
(2a) 897. 56 B. L. J. 175. 


§436. —New Jersey. 


An elderly woman, during her last ill- 
ness and nine days before her death, 
made written assignments of an undi- 
vided one-half interest in two savings 
accounts to a friend in whom she had 
confidence and trust. The assignments 
authorized the donee, as attorney in fact, 
to have each account transferred to a 
joint account in the names of herself and 
the donee “as joint tenants, it being my 
intention that (donee) shall have all said 
moneys upon my death.” The assignments 
were filed with the banks by the donee. 
The accounts constituted the depositor’s 
entire estate. She had previously executed 
a will making other disposition of her 
property. On her death, it was held that 
the donee was not entitled to the ac- 
counts. In the first place, the assign- 
ments were in the form of gifts to take 
effect at death and were invalid because 
not executed in compliance with the stat- 
ute of wills. In the second place, the 
evidence was not sufficient to show that 
the transaction was free from undue in- 
fluence on the part of the donee. Hacken- 
sack Trust Co. v. Nowacki, N. J., 3 Atl. 
Rep. (2d) 615. 56 B. L. J. 328. 


§437. —New York. 


When money is deposited in a savings 
bank in the names of two persons, pay- 
able to either or the survivor, there is 
@ presumption that the interest of the 
depositors is that of joint tenants and 
that the survivor is entitled to the de- 
posit. Section 249-3 of the New York 
Banking Law. This presumption becomes 
conclusive as to any money remaining 
on deposit at the death of one of the 
parties. But it continues to be a pre- 
sumption as to any money previously 
withdrawn by one of the parties. In re 
Juedel’s Will, N. Y., 19 N. E. Rep. (2d) 
671. 56 B. L. J. 410. 


One Cohen opened a “joint account” 
in a savings bank in the names of him- 
self and his brother. The depositor al- 
ways retained possession of the passbook 
and all deposits in and withdrawals from 
the account were made by him. - The 
brother subsequently went into bank- 
ruptcy. It was held that his trustee in 
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bankruptcy had no claim whatever 
against the depositor. Olshan v. East 
New York Savings Bank, 28 Fed. Supp. 
727. 566 B. L. J. 836. 


A depositor opened a joint “thrift” de- 
posit in the names of himself or his sis- 
ter. The signature card recited: ‘In the 
event of the death of either of us that 
the survivor shall have the right to check 
against or draw out or transfer said ac- 
count as fully as if said survivor had 
alone originally opened such account in 
his or her own name; the intention hereof 
being to create an agency coupled with 
an interest.” Upon the death of the de- 
positor, it was held that the sister was 
not entitled to the deposit for the reason 
that the words “or the survivor of either” 
did not appear on the signature card as 
required by Section 198 (now Section 134) 
of the New York Banking Law. In re 
Jarmakowski’s Estate, 8 N. Y. Supp. (2d) 
35. 56 B. L. J. 183. 


§454. Survivor entitled to fund—Mary- 
land. 


A depositor opened a savings account in 
his name in trust for himself and wife, 
joint owners, subject to the order of 
either, the balance to belong to the sur- 
vivor. Without his wife’s knowledge, he 
pledged the pass-book as security for a 
loan and placed the proceeds in the sav- 
ings account. Upon his death, it was 
held that the wife was entitled to the 
entire amount on deposit. The bank had 
merely an equitable interest in the de- 
posit which terminated upon the deposi- 
tor’s death before that of his wife. Hop- 
kins Place Savings Bank v. Holzer, Md., 
2 Atl. Rep. (2d) 639. 56 B. L. J. 36. 


§455. —Massachusetts. 


A woman having a savings account in 
her name had the account transferred to 
a new account in the names of herself 
and another, “payable to either or the 
survivor in the event of the death of 
either (per agreement on file).” The de- 
positor did not deliver the pass-book to 
the other party and, while she signed 
the order for the transfer of the account 
standing in her name to a joint account, 
she did not sign the usual card of agree- 
ment (signature card). It was held, 
nevertheless, that there was a valid gift 


‘of the account to the person whose name 


was added to the account and that such 
(person was entitled to the account, upon 
the death of the original depositor, as 
against the latter’s administrator. Sul- 
livan v. Hudgins, Mass., 22 N. E. Rep. 
(2d) 43. 56 B. L. J. 637. 
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A woman purchased shares in a co- 
operative bank, in the names of herself 
“and/or Alice Wightman.” She and Alice 
Wightman signed the signature card 
which provided that “it is understood and 
agreed that this account is to be a joint 
account, and in the event of the death 
of either of us the bank shall be liable 
thereon only to the survivor and while 
we both are living payments to either of 
us shall discharge liability to both.” The 
purchaser, at the time, made a statement 
indicating that it was her intent to “take 
care of Alice Wightman.” It was held 
that the latter was entitled to the shares 
(as against the heirs of the purchaser) 
at the death of the purchaser even though 
the purchaser retained possession of the 
pass-book representing the shares during 
her lifetime. Castle v. Wightman, Mass., 
29 N. E. Rep. (2d) 486. 56 B. L. J. 487. 


§456. —Michigan. 


In 1933 a woman of business experience 
opened a savings account in a national 
bank in the joint names of herself and 
the plaintiff, a woman lacking business 
experience. The account was payable to 
either or the survivor. The business 
woman made all of the deposits in the 
account and, at the time of her death, it 
amounted to $7,233.73. The plaintiff, un- 
derstanding from statements of the es- 
tate’s lawyer, that, because she had made 
no contributions to the account, she was 
not entitled to it, thereupon went to the 
bank and transferred the account to the 
estate. It was held that the plaintiff 
had made the transfer in ignorance of 
her rights and that she was entitled to a 
decree directing that the account be re- 
transferred to her. Meigs v. Thayer, 
Mich., 287 N. W. Rep. 342. 56 B. L. J. 
801. 


§458. —New Jersey. 


Where a woman, elderly but perfectly 
competent to manage her business af- 
fairs, deposits money in a joint savings 
account in the names of herself and her 
nephew as joint tenants, payable to either 
or the survivor, the nephew will be en- 
titled to the fund at the death of the 
depositor, in the absence of a showing 
that the nephew exercised undue influence 
over the depositor. Chandler v. Hard- 
grove, N. J., 2 Atl. Rep. (2d) 661. 56 
B. L. J. 160. 


§462. Deposits in trust. 


A man deposited money in a number 
of savings bank accounts, each account 
being “in trust for’ one of his relatives. 
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Upon his death it was held that his 
widow was entitled to the deposits, as 
against the beneficiaries, under §18 of 
the New York Decedent Estate Law by 
which “a personal right is given to the 
surviving spouse to take his or her share 
of the estate as an intestacy,” subject to 
specified limitations, unless the bene- 
ficiaries could show that, in making the 
deposits, the depositor intended to create 
“valid, immediate, inter vivos transfers 
to them.” Murray v. Brooklyn Savings 
Bank, 9 N. Y. Supp. (2d) 227. 56 B. L. J. 
339. 


Where a person makes a deposit in a 
savings bank in his own name as trustee 
for another person, retains the bank book, 
gives no notice to the beneficiary, makes 
withdrawals from and deposits in the ac- 
count, and dies leaving the account un- 
explained, the beneficiary is entitled to 
the balance remaining at the death of 
the depositor, unless evidence is produced 
that overcomes the legal presumption in 
favor of the trust, by showing that the 
depositor never intended to create a trust, 
or has revoked the same. Wilder v. How- 
ard, Ga., 4 S. E. Rep. (2d) 199. 56 B. L. J. 
849. 


The owner of a registered government 
bond (defendant in this case) took it from 
the safe deposit box where it was kept 
and placed the following indorsement on 
it: “For value received I assign to Mary 
Lee Hudson the within registered bond 
of the United States and hereby authorize 
the transfer thereof on the books of the 
United States Treasury Department.” He 
then returned the bond to the deposit box, 
telling the assignee, who was his daugh- 
ter (plaintiff in the case) nothing of what 
he had done. It was held that this did 
not constitute a valid declaration of trust 
so as to entitle his daughter to the bond 
or its proceeds. Frazier v. Hudson, Ky., 
130 S. W. Rep. (2d) 809. 56 B. L. J. 731. 


EXECUTORS, ADMINISTRATORS AND . 


TRUSTEES 


§492. Compensation. 


Section 285, subdivisions 1-4, of the 
New York Surrogate’s Court Act fixes 
the rates of commission to which testa- 
mentary trustees and other fiduciaries 
are entitled and allows commissions for 
“receiving and paying out all sums of 
money.” Subdivision 9 of section 285 pro- 
vides that where the fiduciary is entitled 
or required to collect the rents of and 
manage real property “he shall be al- 
lowed and may retain five percentum of 
the rents collected therefrom in addition 
to the commissions herein provided.” Un- 
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der these provisions, it was held that the 
regular commissions of a testamentary 
trustee, charged with the management of 
real estate forming part of the corpus of 
the trust estate, should be computed on 
gross, rather than net, rentals received, 
in addition to the 5 per cent. specially 
allowed for the management of the prop- 
erty. In re Schinasi’s Estate; In re 
Chemical Bank & Trust Co. N. Y., 14 
N. E. Rep. (2d) 58. 56 B. L. J. 150. 


§499. Presentment and payment of claims. 


One whose claim against an estate has 
been allowed only “when and as funds 
are available for that purpose,” is not 
entitled to be paid until the amount of 
Federal and state taxes which will have 
to be paid is determined. In re Bates’ 
Will, 8 N. Y. Supp. (2d) 549. 56 B. L. J. 
210. 


§500. Personal liability generally. 


If a trustee commits a breach of trust 
and is thereafter removed as trustee or 
otherwise ceases to be trustee and a suc- 
cessor trustee is appointed, the successor 
trustee can maintain a suit against him 
to redress the breach of trust. Bank of 
New York v. New Jersey Title Guaran- 
tee & Trust Co., 11 N. Y. Supp. (2d) 181. 
56 B. L. J. 480. 


A bank, acting as executor or conserva- 
tor of an estate, which pays debts of an 
insolvent corporation, in which the de- 
cedent or incompetent person held a large 
stock interest, but for which his estate 
was not legally liable, or which loans 
money of the estate to such corporation, 
will be surcharged with the amounts so 
paid out. An executor will also be held 
liable for amounts paid to claimants 
against the estate where no formal proof 
of claim has been filed within the time 
fixed by statute. In re Nonnast’s Estate, 
Ill., 21 N. E. Rep. (2d) 796. 56 B. L. J. 
684. 


§503. Investments — duty to invest and 
care required. 


A national bank is not permitted to in- 
vest trust funds by depositing them in 
its own savings department unless such 
investment is expressly required by the 
instrument creating the trust or by court 
order. In this light, it is immaterial 
whether State banks are permitted to in- 
vest trust funds by so depositing them. 
Opinion of the Board of Governors of 
the Federal Reserve System, Federal 
Reserve Bulletin, January, 1939. 56 B. 
L. J. 20. 
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Trust funds invested by a national bank 
by deposit in its own savings department 
are not required to be secured because 
they are not funds awaiting investment 
or distribution. Opinion of the Board of 
Governors of the Federal Reserve System, 
Federal Reserve Bulletin, January, 1939. 
56 B. L. J. 20. 


Section 11(k) of the Federal Reserve 
Act and Regulation F do not prohibit a 
national bank from depositing in its own 
savings department trust funds, admin- 
istered by it and awaiting investment or 
distribution, but it should be borne in 
mind that section 9(a) of Regulation F 
provides that trust funds shall not be 
held uninvested or undistributed by a na- 
tional bank “any longer than is reason- 
ably necessary.” Opinion of the Board of 
Governors of the Federal Reserve System, 
Federal Reserve Bulletin, January, 1939. 
56 B. L. J. 20. 


§504. —Retaining decedent’s investments. 


A beneficiary of a trust agreement who, 
for more than nine years, neglects to ob- 
ject to the action of the trustee in retain- 
ing non-legal securities, is barred thereby 
from holding the trustee liable in. dam- 
ages. In re Schlicht’s Estate, Schlicht v. 
Bank of Sheboygan, Wis., 285 N. W. Rep. 
730. 56 B. L. J. 541. 


A bank, acting as testamentary trustee 
for minor beneficiaries, will not be sur- 
charged with the shrinkage of shares of 
its own stock which were left by the tes- 
tator and which the trustee retained as 
part of the trust fund where it appeared 
that the shares were generally regarded 
as a sound investment and where such 
retention of the shares was authorized by 
a provision of the will and by the New 
Jersey statute, R. S., 1937, 3:16-12. In re 
Paterson National Bank, N. J., 4 Atl. Rep. 
(2d) 59. 56 B. L. J. 312. 


Where a trust agreement authorizes the 
trust company, named as trustee therein, 
to hold non-legal securities which form 
part of the corpus of the trust and neither 
empowers nor forbids a sale of such se- 
curities, the trustee has an implied power 
to sell the non-legals for the purpose of 
investing the proceeds in such securities 
as are authorized by law. Guaranty Trust 
Co. v. Lewis, N. Y., 18 N. E. Rep. (2d) 
635. 56 B. L. J. 384. 


§507. —Real estate mortgages. 


It is a violation of the duty of a bank- 
ing institution, acting as trustee under 
a will, to invest the trust fund in an un- 
divided interest in a real estate mortgage 
owned at the time by the bank, especially 
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where it appears that the loan on the 
mortgage amounted to 90 per cent. of the 
appraised value of the real property. In 
re Stollenwerk’s Estate, Pa., 3 Atl. Rep. 
(2d) 961. 56 B. L. J. 235. 

Where a trust company, acting as trus- 
tee under a will, invests funds of the 
trust in a mortgage on real estate, the 
fact that the property was appraised by 
an officer of the trust company, who re- 
ceived a fee for acting as appraiser, is 
not a sufficient ground upon which to sur- 
charge the trust company with the 
amount invested in the mortgage, it ap- 
pearing that the competency of the officer 
was not questioned and that no fraud 
was imputed. However, appraisements by 
officers of corporate “rustees with refer- 
ence to property in which trust funds 
are to be invested is not, in general, to 
be approved. In re Swindell’s Estate, Pa., 
3 Atl. Rep. (2d) 2. 56 B. L. J. 305. 


§508. —Mortgage participations. 

It is a violation of the duty of a cor- 
porate trustee for the trustee to invest 
the trust fund in a mortgage pool op- 
erated by the trustee for the benefit of 
various trusts and customers, unless the 
total amount invested in the pool does 
not exceed two-thirds of the value of the 
real estate. (20 P. S. §801.) In re Stol- 
lenwerk’s Estate, Pa. 3 Atl. Rep. (2d) 
961. 56 B. L. J. 235. 


A corporate trustee, which in good faith 
invests trust funds in certificates of par- 
ticipation in a mortgage, which mortgage 
it holds in its individual name and which 
was taken for “sundry trusts” pursuant 
to a resolution of the trustee’s board of 
directors, and segregates and earmarks 
the investments, keeping separate ac- 
counts with each trust estate and keeping 
its trust investments separate from its 
individual investments, commits no 
breach of duty as trustee and will not 
be held responsible for a loss subse- 
quently occurring as a result of general 
economic conditions. Cox v. Camden 
Safe Deposit & Trust Co., N. J., 2 Atl. 
Rep. (2d) 473. 56 B. L. J. 11. 


A bank, acting as executor, is under a 
duty to invest the funds of the estate 
safely and not to mix them with other 
funds. A bank-executor invested $10,000 
of the estate’s money in “a participation 
certificate in a pool secured by first mort- 
gages on real estate,” some of which 
mortgages were of doubtful value. It was 
held that this constituted such a breach 
of trust as to constitute the bank a trus- 
tee ex maleficio (the result of its own 
misconduct) and that, upon the closing 
of the bank, the beneficiaries of the es- 
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tate were entitled to a preference in pay- 
ment over the depositors and general 
creditors of the bank. Blankenship v. 
Zimmerman, S. C., 199 S. E. Rep. 527. 
56 B. L. J. 123. 


§509. —Speculation and trade. 


A trust company, acting as executor 
of a will, will not be surcharged with a 
loss resulting from a failure to close out 
promptly a margin account, which was 
being carried by the decedent at the time 
of his death, where the account was con- 
tinued at the insistence of the legatees. 
Harris v. Citizens Bank & Trust Com- 
pany, Va., 200 S. E. Rep. 652. 56 B. L. J. 
297. 


§513. —Investment under provision in 
will or trust agreement. 


Where a will creating a trust contains 
no provision authorizing the trustees to 
invest in non-legal securities, but spe- 
cifically directs the trustees not to sell 
shares of national bank stock owned by 
the testator, the trustees will be author- 
ized to purchase their allotted quota of 
shares when the capital of the bank is 
increased. Mitchell (St. John’s Orphan 
Asylum, Intervener) v. Ottinger, 105 Fed. 
Rep. (2d) 334. 56 B. L. J. 757. 


Under a trust agreement authorizing 
the trustee to invest in “stock of corpora- 
tions upon which cash dividends of not 
less than four per centum per annum on 
the par value thereof shall have been paid 
each year for the five years next preced- 
ing such investment,” the trustee is con- 
fined in its purchase of common stocks to 
shares of stock having a stated par value, 
and may not purchase common stocks 
having no stated par value even though 
the amount of invested capital attribut- 
able to such issue of no par value stock 
can be definitely ascertained. Tithe Guar- 
antee & Trust Co. v. Bedford, Conn., 5 
Atl. Rep. (2d) 852. 56 B. L. J. 566. 


Under a trust agreement authorizing 
the trustee to invest in “preferred shares 
of industrial corporations, upon which the 
full prescribed dividend shall have been 
paid each year for the five years next 
preceding such investment,” the trustee 
may invest in “shares of an issue of pre- 
ferred stock which has regularly paid the 
prescribed dividend but which has been 
eutstanding less than five years, provided, 
it has replaced a previous issue of pre- 
ferred stock, which, while outstanding, 
paid the prescribed dividend regularly 
over a period of years extending back to 
a date five years prior to the date of pur- 
chase.” Title Guarantee & Trust Co. v. 
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Bedford, Conn., 5 Atl. Rep. (2d) 852. 56 
B. L. J. 566. 


§514. —Investment under sanction of 
court. 

Although a trust agreement directs that 
the trustee invest the trust fund “in such 
securities as are by the laws of the State 
of New Jersey designated as legal invest- 
ments for trust funds,” a court of equity 
may, under the New Jersey statutes, au- 
thorize the trustee to invest all or part 
of the fund in non-legal investments, in- 
cluding common and preferred stocks, 
when such action “will promote the ob- 
jects and purposes of the trust and the 
interests of all the beneficiaries.” (R. S. 
1937, 3:16-18.) Reiner v. Fidelity Union 
Trust Co., N. J., 8 Atl. Rep. (2d) 175. 56 
B. L. J. 815. 


§516. —Liability for interest. 


Prior to executing his will appointing 
a trust company co-trustee, the testator 
authorized the trust company in writing 
to deposit uninvested balances in its 
banking department with the understand- 
ing that such balances should bear in- 
terest at 4 per cent. It was held that 
this was a mere auhorization, not con- 
tractual in character, and did not require 
the trust company to pay interest on the 
uninvested balances, particularly where 
the failure to invest was due to the re- 
fusal of a co-trustee (a beneficiary under 
the will) to approve of investments sug- 
gested by the trust company. In re Kauff- 
mann’s Estate, Pa., 8 Atl. Rep. (2d) 472. 
56 B. L. J. 857. 


§518. Registering securities in name of 
nominee. 

Under an amendment to Section 231 of 
the New York Surrogate’s Court Act, ap- 
proved April 24, 1939, any bank or trust 
company, acting in a fiduciary capacity, 
may (with the consent of the individual 
fiduciary or fiduciaries, if any) cause 
shares of stock or other securities, held 
as fiduciary, to be registered in the name 
of the nominee. 56 B. L. J. 447. 


§523. Revocation of trust. 


A trust agreement in which no right 
of revocation is reserved cannot be re- 
voked by the person creating the trust 
except upon the consent of all of the 
beneficiaries. Allen v. Safe Deposit & 
Trust Co., Md., 7 Atl. Rep. (2d) 180. 56 
B. L. J. 648. 


A provision in a trust agreement that 
a power of revocation and modification 
may be exercised only by giving written 
notice thereof to the corporate trustee 
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must be exercised during the lifetime of 
the settlor and, in the absence of a pro- 
vision retaining a general testamentary 
power of disposition, the settlor may not 
revoke or modify the trust agreement 
iby a clause to that effect in her will. 
Chase National Bank v. Tomagno, 14 
N. Y. Supp. (2d) 759. 56 B. L. J. 862. 


A trust agreement provided that the 
income should be paid to the trustor for 
life; that at her death the corpus should 
be distributed as directed in her will and 
that, if she should die intestate, it should 
be distributed among her heirs as speci- 
fied in the trust agreement or, in the 
absence of heirs, among her surviving 
sisters. It was held that the trustor, 
as the sole beneficiary, had the right to 
revoke the trust although the trust agree- 
ment expressly provided that it should 
be irrevocable. Since she reserved the 
right to dispose of the corpus of the trust 
by will, neither her heirs nor next of 
kin had any vested interest in the trust 
estate and could not oppose her act of 
revocation. Bottimore v. First & Mer- 
chants National Bank, Va., 196 S. E. Rep. 
593. 56 B. L. J. 200. 

Under Section 23 of the New York Per- 
sonal Property Law, a trust of personal 
property may be revoked only “upon the 
written consent of all the persons bene- 
ficially interested.” Engel v. Guaranty 
Trust Co., 280 N. Y. 43, 19 N. E. Rep. 
(2d) 673. 56 B. L. J. 570. 


FAIR TRADE LAWS 
§534. Constitutionality. 


The New Jersey “Fair Sales Act,” laws 
1938, chap. 394, providing that “the ad- 
vertisement, offer for sale, or sale of any 
merchandise at less than cost by retail- 
ers is prohibited,’ is unconstitutional, in 
that it deprives the retailer of a property 
right without due process of law. It is 
only where customers who order goods 
advertised for sale at less than cost are 
told that the line has been sold out and 
are offered substitutes at higher prices, 
that the right to regulate the practice by 
statute arises. State v. Packard-Bam- 
berger & Co., Inc., N. J., 2 Atl. Rep. (2d) 
599. 56 B. L. J. 22. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 


A woman, having $10,000 on deposit in 
a bank, transferred $5,000 of that sum to 
an account standing in the name of her 
husband. This transfer was made in set- 
tlement of a debt actually owing from the 
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wife to the husband. Upon the closing 
of the bank, it was held that both ac- 
counts were covered by Federal deposit 
insurance. Jones v. Federal Deposit In- 
surance Corp., 24 Fed. Supp. 985. 56 
B. L. J. 28. 


One Conway drew his check for $5,000 
on a bank at Elk City, Oklahoma, pay- 
able to the order of a bank at Cheyenne, 
Oklahoma. He handed the check to his 
agent with instructions to deliver it to 
the Cheyenne bank and procure for Con- 
way a certificate of deposit in the sum 
of $5,000, which the agent did. It was 
held that this deposit was covered by 
Federal deposit insurance. The fact that 
the bank at Cheyenne redelivered the 
check to Conway’s agent, without Con- 
way’s knowledge or consent, was held to 
be immaterial. Deaton v. Federal De- 
posit Insurance Corp., 24 Fed. Supp. 984. 
56 B. L. J. 31. 


Where a bank issues a time certificate 
of deposit in exchange for a check drawn 
on another bank and delivered to the 
bank issuing the certificate, the certificate 
will be covered by Federal deposit insur- 
ance on the failure of the issuing bank, 
notwithstanding that the check, instead 
of being promptly charged to the drawer’s 
account was used by the officers of the 
issuing bank in the pursuit of “alleged 
fraudulent acts.” Federal Deposit Insur- 
ance Corp. v. Deaton, 105 Fed. Rep. (2d) 
677. 56 B. L. J. 782. 


One Cooper, having a substantial de- 
posit in a bank at Cheyenne, Oklahoma, 
directed the bank’s president to transfer 
$5,000 from his account to an account 
standing in the name of his daughter. 
The bank’s officers prepared a debit slip 
showing the transaction and an individual 
ledger sheet in the name of the daughter 
and the transfer on the books of the bank 
was made sometime later. The father 
advised the daughter as to what had 
been done but the bank did not send a 
duplicate deposit slip to the daughter. It 
was held that there was a valid deposit 
in the name of the daughter and that it 
was covered by Federal deposit insur- 
ance. The fact that the president of the 
bank subsequently caused the deposit to 
be retransferred to the father’s account, 
without the knowledge or consent of the 
daughter, was held to be immaterial. 
Barton v. Johnson, 24 Fed. Supp. 987. 56 
B. L. J. 33. 


Liability for attorney’s fees. 


The Federal Deposit Insurance Cor- 
poration entered into a written agree- 
ment, employing the plaintiff as its at- 
torney “in connection with certain dis-. 
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puted claims for deposits claimed to be 
due from the First State Bank, insolvent, 
located at Cheyenne, Oklahoma.” It was 
provided in the agreement “that all fees 
for services rendered the Corporation will 
be reasonable and subject to the approval 
of the Board of Directors” of the Cor- 
poration. The plaintiff was not called 
upon to render any services pursuant to 
the agreement and it was held that he 
was, therefore, entitled to no compensa- 
tion. Federal Deposit Insurance Corp. v. 
Grim, Okla., 86 Pac. Rep. (2d) 774. 56 
B. lL. J. 361. 


FEDERAL RESERVE BANKS 


§542. Rediscounted paper. 


Where a bank, holding a note as payee, 
rediscounts the note with the Federal 
Reserve Bank and the maker pays the 
note to the payee bank before maturity, 
while the note is still in the possession 
of the Federal Reserve Bank, the question 
whether the payee bank is the agent of 
the Federal Reserve Bank for the purpose 
of receiving payment, so as to preclude 
the Federal Reserve Bank from recover- 
ing on the note against the maker, after 
the failure of the payee bank, is a ques- 
tion for the jury, under the evidence pre- 
sented, to decide. In the present case, a 
verdict in the lower court, against the 
Federal Reserve Bank, was affirmed. 
Federal Reserve Bank v. Algar, 100 Fed. 
Rep. (2d) 941. (Affirming 22 Fed. Supp. 
168, 55 B. L. J. 463.) 56 B. L. J. 564. 


FORGED PAPER 
Statute of Limitations, see §1397. 


§549. Forged paper in general. 


Where the evidence tends to show that 
the defendant bank negligently cashed a 
check upon the forged indorsement of a 
stranger, without attempting to deter- 
mine the rights of the impostor, and when 
it knew or reasonably should have known 
that the impostor was not the intended 
payee, a finding of the trial judge, sitting 
without a jury, that the bank’s negligence 
caused the loss, was justified, and the 
drawer of the check was not estopped 
from proceeding against the bank, even 
though the name of the intended payee 
was written in an abbreviated form. Seid- 
man v. North Camden Trust Co., N. J., 
7 Atl. Rep. (2d) 405. 56 B. L. J. 716. 


§556. Drawee allowed to recover money 
paid on check bearing forged 
signature. 

A drawee bank which, without negli- 
gence, pays checks bearing forgeries of 
the drawer’s signature, but which are not 
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palpable forgeries, may recover the 
amounts of the checks from persons who 
received them under suspicious circum- 
stances without making inquiry as to 
their genuineness and who indorsed and 
collected the checks. Cairo Banking Co. 
v. West, Ga. 2 S. E. Rep. (2d) 91. 56 
B. L. J. 454. 


§557. —Where check cashed for stranger. 


A depositor in bank A forged signatures 
on checks drawn on bank B and deposited 
them in his account in bank A, by which 
the checks were collected. It appeared 
that bank A had made sufficient inquiry 
as to its depositor’s identity at the time 
of opening the account and had not paid 
the proceeds of the checks to him until 
after they were collected. It was held 
that bank B could not hold bank A liable 
for the amount of the checks. Commerce 
Guardian Bank v. Toledo Trust Co., Ohio, 
21 N. E. Rep. (2d) 1738. 56 B. L. J. 598. 


§570. Drawee’s duty to give notice upon 
discovering forged indorsement. 


Where a check is delivered through the 
mail by mistake to a person having the 
same name as the payee and is wrong- 
fully indorsed and collected by such per- 
son, a bank which acts as agent in col- 
lecting the check will be liable to the 
drawee for the amount, the reason being 
that the indorsement is a forgery and a 
drawee is entitled to recover money which 
it has paid on a check bearing a forged 
indorsement. But, where the drawee de- 
lays giving notice to the collecting bank 
for three and one-half years after learn- 
ing of the forgery, such delay will relieve 
the collecting bank from liability. United 
States v. National City Bank of New 
York, 28 Fed. Supp. 144. 56 B. L. J. 677. 


§572. Depositor’s duty to examine returned 
vouchers and report irregularities 
to bank. 


A bank depositor who neglects for a 
period of three years to examine state- 
ments and canceled checks returned to 
him by his bank, will not be permitted to 
hold the bank responsible for paying a 
series of checks which were not properly 
countersigned, where an examination of 
the statements would have disclosed the 
first of such improperly signed checks and 
so prevented further loss. Phillip v. 
First National Bank, Ill., 18 N. E. Rep. 
(24) 57. 56 B. L. J. 86. 

An agreement signed by a depositor 
authorizing a bank to send his statement 
and cancelled checks by mail and agree- 
ing to notify the bank “of any error, and 
to make any claim for credit or refund 
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within ten days after the expiration of 
the time covered by the statement,” is so 
unreasonable as to be void. However, 
apart from any such agreement, a de- 
positor is bound to exercise due care in 
examining his statement and reporting 
irregularities to the bank. Frankini v. 
Bank of America, Cal., 88 Pac. Rep. (2d) 
790. 56 B. L. J. 521. 


§579. Drawee bank paying check on 
forged indorsement held liable to 
true owner. 


A drawee bank which pays a check on 
an unauthorized indorsement (in this case 
the indorsement of a payee’s name by one 
as agent who had no authority to indorse) 
will be liable to the payee of the check. 
Lewis State Bank v. Raker, Fla., 189 So. 
Rep. 227. 56 B. L. J. 767. 


§581. —Collecting bank held liable. 


A check payable to a husband and wife 
jointly was delivered to the husband. He 
indorsed his name on the check and, with- 
out authority, indorsed his wife’s name 
and deposited the check in the defendant 
bank, by which it was collected from the 
drawee. It was held that the defendant 
bank was liable to the wife for the 
amount of her interest in the check. 
Hoffman v. First National Bank, Il. 20 
N. E. Rep. (2d) 121. 56 B. L. J. 430. 


§587. Check payable to fictitious payee. 


An agent of an indemnity company, 
authorized to draw drafts on the com- 
pany, wrongfully issued drafts payable to 
persons who had no claim against the 
company. He forged the payees’ indorse- 
ments and deposited the drafts in his 
personal account in the defendant bank. 
The defendant bank indorsed the checks 
and collected them. It was held that, 
while the checks were payable to fictitious 
persons, and, therefore, in effect, payable 
to bearer, the defendant bank was liable 
for the amount of the drafts because of 
its negligence. It should have known 
from the form of the drafts that the agent 


‘had no right to deposit them in his per- 


sonal account. Hartford Accident & In- 
demnity Co. v. First National Bank, Ohio, 
22 N. E. Rep. (2d) 517. 56 B. L. J. 752. 


The plaintiff purchased land from a 
swindler who had recorded the title in a 
fictitious name by means of a forged deed. 


‘The plaintiff had the defendant bank is- 


sue a cashier’s check payable to the order 
of the fictitious owner. The swindler, 
posing as the fictitious owner succeeded 
in having the check cashed. The plain- 


LAW JOURNAL xv 


tiff, of course, was unaware of the fraud 
which was being practiced upon him. It 
was held that the bank was liable to the 
plaintiff for the amount of the check. 
Whitaker v. First National Bank, Tex., 
125 S. W. Rep. (2d) 1066. 56 B. L. J. 559. 


Under the Illinois statute, Neg. Inst. 
Law, §28-8, where an employee secures 
his employer’s signature to checks pay- 
able to fictitious persons, indorses the 
payees’ names on the checks and collects 
and keeps the proceeds, the drawee bank 
is not liable to the employer, the drawer 
of the checks. The statute mentioned 
makes such checks payable to bearer. 
Therefore, no question as to forged in- 
dorsement is involved. Swift & Co. v. 
Bankers Trust Co., N. Y., 19 N. E. Rep. 
(2d) 992. 56 B. L. J. 393. 


§590. Check delivered to impersonator— 
Rights of collecting bank. 


Where the drawer of a check, payable 
to a person to whom the drawer is in- 
debted, delivers the check to a person 
wrongfully claiming to be the payee, the 
indorsement of the latter on the check is 
not regarded as a forgery. Consequently, 
a bank, which collects the check bearing 
the indorsement of the impersonator, will 
not be liable to the drawee. There is no 
forgery in a case of this kind for the 
reason that the drawer of the check in- 
tends it to be indorsed and negotiated by 
the person with whom he deals and to 
whom he delivers the check. The im- 
personator commits a crime, of course, 
but his crime is that of obtaining money 
by false pretenses, not forgery. Security- 
First National Bank v. United States, 
103 Fed. Rep. (2d) 188. 56 B. L. J. 631. 


Forged indorsement on cashier’s check. 


A person falsely representing himself 
to be the agent of the Salem China Com- 
pany presented to the defendant bank a 
check payable to that company with a 
request that it be cashed. The bank re- 
fused but issued its cashier’s check, for 
the amount of the check less its fee, 
payable to the order of the Salem China 
Company and delivered it to the supposed 
agent. The latter indorsed the cashier’s 
check and negotiated it to the plaintiff. 
The bank, learning of the fraud, refused 
to pay its cashier’s check and the plaintiff 
sued. It was held that the agent’s in- 
dorsement of the Salem China Company’s 
name on the cashier’s check was a for- 
gery and that the plaintiff could not re- 
cover. Buena Vista Loan & Savings Bank 
v. Stockdale, Ga., 2 S. E. Rep. (2d) 158. 
66 B. L. J. 510. 
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GIFTS 
Gift tax, see §1524. 


§600. Delivery is essential to the validity 
of a gift. 


The owner of promissory notes indorsed 
them to the order of a nephew and de- 
livered them to the president of a bank 
for safekeeping, saying that, at his death, 
he wished the notes to go to his nephew. 
After the owner’s death, it was held that 
the nephew was not entitled to the notes 
for the reason that there was no delivery 
to the nephew, which is essential to the 
establishment of a valid gift. Warden’s 
Estate v. Pelling, Ill, 20 N. E. Rep. (2d) 
143. 56 B. L. J. 423. 


Where a person purchases United 
States Savings Bonds, payable to him- 
self, or to a named beneficiary in case of 
his death, without having collected the 
bonds, the beneficiary will not be en- 
titled to the proceeds of the bonds, the 
reason being that there is no valid gift 
in favor of the beneficiary. The proceeds 
belong to the purchaser’s estate and must 
be paid to his administrator. Decker v. 
Fowler, Wash., 92 Pac. Rep. (2d) 254. 
56 B. L. J. 603. 


§601. Gifts causa mortis. 


In order to validate a gift of securities 
made in contemplation of death (causa 
mortis), it is necessary that there be a 
delivery of the securities to the intended 
donee, or to a third person as agent of, 
or trustee for, the donee. MHorlocker v. 
Saunders, Ohio, 18 N. E. Rep. (2d) 994. 
5 B. L. J. 217. 

In order to make a valid gift causa 
mortis (in anticipation of death) of a 
savings bank account, the pass book must 
be delivered to the intended donee. The 
mere fact that the depositor intended to 
make such a gift is insufficient and ex- 
pressions such as the following: “she 
knows she will be well taken care of when 
Iam gone”; “I’ve given it to her time and 
time again”; “she will have it all after I’m 
gone” are not sufficient to establish a 
gift. Leonard v. Campbell, Fla., 189 So. 
Rep. 839. 56 B. L. J. 628. 


§602. Transactions held valid as gifts 
causa mortis. 

See also §600. 

Both United States Savings Bonds and 
United States Postal Savings Certificates 
may be the subject of a gift causa mortis, 
that is, a gift made in contemplation of 
death which takes effect only upon the 
death of the donor. This is so although 
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a regulation of the Treasury Department, 
with reference to Savings Bonds provides 
that the bonds “are not transferable and 
are payable only to the owner named 
thereon except in the case of disability 
or death of the owner,’ etc., and although 
a postal regulation provides that Savings 
Certificates “are not transferable or ne- 
gotiable.” Dietzen v. American Trust & 
Banking Co., Tenn., 131 S. W. Rep. (2d) 
69. 56 B. L. J. 698. ; 


§605. Gifts of securities. 

The owner of certificates of stock, hav- 
ing no safe deposit box of his own, kept 
them in his daughter’s safe deposit box. 
He obtained the certificates from his 
daughter and delivered them to his son, 
orally stating that he was making a gift 
to the son, in the daughter’s presence 
and in the presence of another party 
whom he had called in to act as witness 
to the gift. At the time of handling the 
certificates’ to his son, he stated that the 
dividends on the stock should be paid to 
him, the donor, during his lifetime. At 
the son’s request, the daughter returned 
the certificates to her safe deposit box, 
to which the father had no access. On 
the father’s death, it was held that these 
circumstances constituted a valid gift 
in favor of the son and that he was en- 
titled to the certificates as against the 
father’s estate. In re Chapple’s Estate, 
Pa., 2 Atl. Rep. (2d) 719. 56 B. L. J. 131. 


§606. Gifts of bank deposits. 


During a period of more than forty 
years the plaintiff turned over his entire 
salary to the defendant, his wife. She 
deposited the money in an account stand- 
ing in her own name and paid therefrom 
the family expenses. It was held that 
this did not constitute a gift of the sur- 
plus over expenses to the wife in the 
absence of proof on her behalf that such 
was the intention of the parties. On the 
contrary, in such circumstances, the sur- 
plus belongs to them in common, or 
jointly, and the husband is entitled to 
one-half of the fund. Meyer v. Meyer, 
N. J., 2 Atl. Rep. (2d) 467. 56 B. L. J. 115. 


The owner of a deposit, represented by 
a certificate of shares in a co-operative 
bank, “turned over the bankbook” to his 
daughter saying: “Here, Johanna, here 
is the bankbook. I give it to you as a 
present. Don’t lose it and don’t give it 
away. Keep it.” The daughter then 
placed the bankbook in a cannister on 
the mantel shelf which was the place in 
which it was ordinarily kept by the 
father. After the father’s death, it was 
held that this evidence was insufficient 
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to establish a gift in favor of the daugh- 
ter. Old Colony Co-operative Bank v. 
Burger, R. I, 7 Atl. Rep. (2d) 725. 56 
B. L. J. 708. 


GUARANTY 


§612. Guaranty in general. 


The consolidation of a state bank with 
a national bank, under the charter of the 
national bank and under a new name, 
does not so completely destroy the iden- 
tity of the state bank as to prevent the 
new national bank from enforcing a guar- 
anty of the payment of a debt, made to 
the state bank prior to the consolidation. 
Central United National Bank v. Abbott, 
Ohio, 18 N. E. Rep. (2d) 981. 56 B. 
L. J. 193. 


§614. Necessity for acceptance. 


Where a bank loans money to a bor- 
rower and the loan is guaranteed by a 
third person, the bank must give notice 
of acceptance of the guaranty to the 
guarantor in order to hold him liable. 
There is an exception to this rule in cases 
where the guaranty is given at the re- 
quest of the bank. Ladd & Bush v. Hayes, 
105 Fed. Rep. (2d) 292. 56 B. L. J. 672. 


GUARDIANS 


Liability of guardian as_ stockholder, 
see Stock and Stockholders. 


§625. Liabilities. 


A guardian, who deposits guardianship 
funds in a national bank, of which he is 
an officer, and permits the funds to re- 
main on deposit for about two years, with 
knowledge of the fact that the bank was 
not keeping up its required legal reserve 
with the Federal Reserve Bank, will be 
responsible for any loss sustained through 
the closing of the bank. In re Flavin’s 
Guardianship, Ohio, 18 N. E. Rep. (2d) 
514. 566 B. L. J. 78. 


§626. Investment of guardianship funds. 


In the absence of an authorizing statute, 
it is improper for a guardian to invest 
guardianship funds in an existing mort- 
gage. Where an investment by a guardian, 
improper when made, is later legalized by 
statute, there will be no liability on the 
part of the guardian for depreciation in 
the value of the investment provided that 
the depreciation takes place after the in- 
vestment becomes legal. Humphries v. 
Manhattan Savings Bank & Trust Co., 
Tenn., 122 S. W. Rep. (2d) 446. 56 B. 
L. J. 249. 
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A guardian loaned guardianship funds 
to the guardian’s uncle and to a corpora- 
tion of which the guardian’s father and 
uncle were officers. The loans were made 
in December, 1930, and January, 1931, and 
were secured by deeds of trust on real 
estate. The guardianship report, filed 
November 25, 1931, showing these loans, 
was audited and approved by the clerk 
of the court having jurisdiction. It was 
held that losses, due to a subsequent de- 
cline in the value of the real estate se- 
curity, could not be charged against the 
guardian in the absence of a showing of 
bad faith or lack of due care in making 
the investments. Robinson v. Ham, N. C., 
200 S. E. Rep. 903. 56 B. L. J. 266. 


A guardian, who receives nonlegal se- 
curities as assets of the guardianship es- 
tate, should dispose of them within a 
reasonable time, usually within one year. 
If he holds them for a longer period, he 
may ‘be surcharged with the amount of 
any loss on the basis of the value of the 
securities as of one year after they were 
received by him. The one year rule is 
not applied strictly where it appears that 
there was no available market for the 
stocks during the one year period. in 
re Seamans’ Estate, Pa., 5 Atl. Rep. (2d) 
208. 56 B. L. J. 375. 


HOLDERS IN DUE COURSE 


Altered paper, see §82. 
Purchaser of stolen bonds, see §209. 


§633. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 


The fact alone that the president of 
a corporation pays his personal debt with 
a check against the corporation’s checking 
account signed in the name of the cor- 
poration by the president, is not suffi- 
cient to put the creditor upon notice so 
as to make him liable to the corporation 
(or its receiver) for the proceeds of the 
check. In addition, it must appear that 
the check was received by the creditor 
with actual or constructive notice that 
the president was making an unauthor- 
ized use of the check. Lavecchia v. North 
Carolina Joint Stock Land Bank, N. C., 
1 S. E. Rep. (2d) 119. 56 B. L. J. 359. 


§635. Interest unpaid. 


The fact that unpaid interest coupons 
are attached to a negotiable municipal 
bond at the time it is transferred for 
value will not in itself charge the ‘pur- 
chaser with notice so as to prevent him 
from enforcing the bonds. This is a cir- 
cumstance, however, which may be taken 
into consideration, with all other circum- 
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stances, in determining the question of 
the purchaser’s good faith. City of New 
Port Richey v. Fidelity & Deposit Co., 
105 Fed. Rep. (2d) 348. 56 B. L. J. 667. 


§639. Holder must take in good faith. 

A teller issued cashier’s checks and 
drafts (having them signed by an au- 
thorized officer) te himself or to the de- 
fendants, members of a brokerage firm, 
and delivered the items to the defendants 
for the purpose of trading on the market. 
It was held that the defendants’ liability 
depended on whether they acted in good 
faith and that this was a question for 
the jury to decide. American Surety Co. 
v. Fenner, Tex., 125 S. W. Rep. (2d) 258. 
56 B. L. J. 405. 


INDORSEMENTS 


§699. Restrictive indorsements — Indorse- 
ment for deposit. 


The secretary-assistant cashier of a 
mill company, who was given full au- 
thority over the company’s finances, in- 
dorsed a number of checks payable to the 
company with a rubber stamp reading 
“For deposit,” etc., to the company’s ac- 
count. At his request, the defendant 
bank, in which the company’s account was 
kept, cashed these checks and the secre- 
tary appropriated the proceeds. It was 
held that, in view of the wide powers 
granted to the secretary over the mill 
company’s finances, the bank was not put 
on notice by the words “for deposit’ in 
the indorsements and that it was not 
liable to the company. Glens Falls In- 
demnity Co. v. Palmetto Bank, 104 Fed. 
Rep. (2d) 671. (Affirming 23 Fed. Supp. 
844, 55 B. L. J. 723.) 56 B. L. J. 719. 


INSURANCE 


Deposit insurance, see §536. 
Taxation of insurance policies, see 
§1519. 


§713. Liability on policies 
Forgery insurance. 


in general— 


A commercial forgery policy insured a 
corporation against losses up to $5,000 
through the payment of “any check... 
or any other written promise, order or 
direction to pay a sum certain in money, 
made or drawn by ... or purporting to 
be made or drawn by” the corporation or 
any of its authorized representatives, 
upon which the company’s signature was 
forged. An assistant treasurer of the 
company issued payment vouchers which 
did not represent valid claims against the 
company. He drew and signed the checks 
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for these claims and obtained the signa- 
tures of two other officers which were 
required to validate the checks by repre- 
senting that the checks were for the pay- 
ment of valid claims. The assistant treas- 
urer converted the proceeds of the checks 
to his own use. It was held that the 
checks were not forged within the mean- 
ing of the policy and, therefore, that the 
losses were not covered. Fitzgibbons 
Boiler Co. v. Employers’ Liability Assur- 
ance Corp., 105 Fed. Rep. (2d) 893. 56 
B. L. J. 763. 


A maid stole from her employer a steck 
certificate, forged the employer’s indorse- 
ment on the certificate and, posing as the 
employer, sold the certificate through a 
brokerage firm. The firm drew a check 
payable to the order of the employer and 
delivered it to the maid. The latter in- 
dorsed the check and collected the pro- 
ceeds. It was held that this loss was 
covered by a “Depositor’s Forgery Bond” 
protecting the firm “against any losses 
. .. sustained through the payment... 
of any check ... drawn by... the In- 
sured ... upon which the signature of 
any indorser thereof shall have been 
forged ....” United States Guarantee 
Co. v. Elkins, 106 Fed. Rep. (2d) 136. 
56 B. L. J. 812. 


§721. Fidelity bonds in general. 


A bank sold all of its assets to a newly 
organized bank operating under the same 
name. On the day on which the new 
bank started business, a surety company 
issued a blanket bond protecting it from 
losses due to the dishonesty of its em- 
ployees. It was later discovered that 
shortages in the old bank caused by de- 
falcations of three employees’ were 
brought in to the books of the new bank 
and covered by further defalcations in 
the new bank. It was held that the surety 
was liable for the loss sustained by the 
bank. On the trial judgment was given 
in favor of the surety company. On ap- 
peal, the case was remanded so that the 
question of liability might be determined 
by a jury. First National Bank v. Con- 
tinental Casualty Co., 100 Fed. Rep. (2d) 
308. 56 B. L. J. 214. 


§723. Where surety is not liable—Cashier. 

A fidelity bond covering losses through 
embezzlement by specified employees of 
a bank bound the surety company to pay 
““... such pecuniary loss as the Employer 
shall sustain ... through the Embezzle- 
ment... of... any of the employes 
listed in the schedule forming part of this 
bond . . . during the period commencing 
upon the date each employe is listed here- 
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under and continuing in amounts sched- 
uled until the termination of this insur- 
ance.” The bank notified the surety com- 
pany that its cashier should be insured 
in the sum of $15,000. In four successive 
years, the cashier embezzled sums aggre- 
gating $56,511. In only one of these years 
did the sum embezzled amount to more 
than $15,000. In the absence of any pro- 
vision in the policy covering the matter, 
it was held that the cashier was not 
covered to the extent of $15,000 for each 
year, but for only $15,000 for the entire 
period. Under the policy, therefore, the 
bank was entitled to $15,000 only and not 
to total amount of the cashier’s embezzle- 
ments, with a maximum of $15,000 for 
any one year. Aetna Casualty & Surety 
Co. v. First National Bank, 103 Fed. Rep. 
(24) 977. 56 B. L. J. 643. 

The cashier of a bank signed an ap- 
plication for his fidelity bond. The ap- 
plication contained a statement to the 
effect that the bank had sustained no loss 
for a stated period through the cashier’s 
dishonesty, which statement the cashier 
knew was false. Under the laws of Penn- 
sylvania, it was held that the cashier’s 
knowledge of his own dishonesty could be 
imputed to the bank and that the bank, 
therefore, could not recover on the fidelity 
bond. There are decisions to the con- 
trary in other states. First National Bank 
v. Aetna Casualty & Surety Co., 105 Fed. 
Rep. (2d) 339. 656 B. L. J. 736. 


§729. Where surety is liable—President. 


The president of a savings and loan 
company, by falsely representing to the 
board of directors that the company had 
net earnings, caused the board to declare 
dividends, thereby seriously impairing the 
capital of the company. The company 
subsequently became insolvent. In this 
action, it was held that the president’s 
fidelity bond, protecting the company 
against loss through his fraud or wilful 
misapplication, covered the losses sus- 
tained by the company as a result of the 
improperly declared dividends. Franklin 
Savings & Loan Co. v. American Em- 
ployers Insurance Co., 99 Fed. Rep. (2d) 
494. 56 B. L. J. 99. 


Assignment of life insurance policy. 


Where a policy of life insurance con- 
tains a provision authorizing the insured 
to change the beneficiary and to assign 
the policy, an assignment of the policy 
as security, made without the knowledge 
or consent of the beneficiary, is good even 
though the formalities required by the 
policy to make such an assignment ef- 
fective are not complied with. Davis v. 
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Modern Industrial Bank, 279 N. Y. 405, 
18 N. E. Rep. (2d) 635. 56 B. L. J. 92. 


Engaging in insurance business. 


A watch manufacturing company issued 
a certificate to each watch purchaser 
agreeing to replace the watch with a new 
watch if the first watch should be lost 
within one year of the date of purchase 
through burglary or robbery in the United 
States or Canada. No additional charge 
over the price of the watch was made for 
this service. The watch company pro- 
tected itself by taking a policy of insur- 
ance from an insurance company upon 
which it paid the premium. It was held 
that this amounted to a carrying on of 
the insurance business by the watch com- 
pany in violation of §9 of the New York 
Insurance Law. Ollendorff Watch Co. v. 
Pink, N. Y., 17 N. E. Rep. (2d) 676. 56 
B. 142. 


JUDGMENT NOTES 


§763. Jurisdiction of court. 


The holder of a note, containing a power 
of attorney authorizing a confession of 
judgment against the maker after the 
note becomes due, may not enter judg- 
ment against the maker under such power 
after the maker’s death. Such a power 
is irrevocable during the life of the maker, 
but it does not survive the maker’s death. 
Schuck v. McDonald, Ohio, 16 N. E. Rep. 
(2d) 619. 56 B. L. J. 165. 


LETTERS OF CREDIT 


§766. Letters of credit. 


Where an importer of goods opens a 
letter of credit with a bank specified by 
the seller and a draft, drawn upon the 
bank by the seller against such credit, 
is accepted, but dishonored at maturity, 
because of the closing of the bank (the 
importer having sold the goods under a 
trust receipt and paid the bank in the 
meantime), the importer is discharged 
from liability and cannot be held respon- 
sible for the purchase price of the goods 
by the seller. Vivacqua Irmaos, S. A. v. 
Hickerson, La. 190 So. Rep. 657. 56 
B: ds. J. 17%. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off 
Against Depositor 


§771. Lien and set-off in general. 

A bank officer who, prior to the in- 
solvency of the bank, indorses for ac- 
commodation certificates of deposit issued 
by the bank for the purpose of prevent- 
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ing the holders from withdrawing their 
funds from the bank and reimburses the 
certificate holders after the bank’s insol- 
vency (or has judgments entered against 
him for the amounts of the certificates) 
will be permitted to set off such amounts 
against notes on which he is liable to the 
bank. Dickenson v. Charles, Va., 4 S. E. 
Rep. (2d) 351. 56 B. L. J. 822. 


§777. Deposit by trustee. 

One who opens an account in the sav- 
ings department of a national bank in 
his name in trust for his minor son may, 
upon the failure of the bank, set off the 
deposit against his liability as indorser 
on a note held by the bank. Kardon v. 
Willing, 102 Fed. Rep. (2d) 957. 56 B. 
L. J. 428. 


§806. Effect of taking collateral. 

A depositor in the defendant savings 
bank assigned his deposit to the plain- 
tiff. The depositor was indebted to the 
bank on a demand note secured by a 
mortgage on real estate. It was held that 
the bank could not refuse the plaintiff's 
demand for the deposit for the purpose of 
setting the deposit off against the de- 
positor’s liability on the note without 
showing that the mortgage security was 
inadequate. Forastiere v. Springfield In- 
stitution for Savings, Mass., 20 N. E. Rep. 
(2a) 950. 56 B. L. J. 483. 


LOAN AND DISCOUNT 


Instalment credit. 

“Instalment Credit and Personal Loans,” 
speech by Walter B. French. 56 B. L. J. 
240. 


MATURITY 


§852. Notes payable after maker’s death. 


A note reading “four months after my 
death we jointly and severally promise 
to pay B. C. Gibbs for labor out of my 
estate or order $5,000,” etc., is valid. Re- 
covery on such a note by the payee or 
one who purchased it with notice, how- 
ever, might be defeated by a showing 
that it was not founded on a sufficient 
consideration. Murrell v. Gibbs’ Admr., 
Ky., 120 S. W. Rep. (2d) 1018. 56 B. 
L. J. 69. 


NATIONAL BANKS 


§903. Powers of national banks generally 
—Purchase of stocks. 
In an action by a national bank against 


the maker of. a promissory note, where 
the maker contends that the note was 
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given by him to the bank not for a loan 
but merely to cover up an unlawful pur- 
chase of shares of banking stock, pur- 
suant to an arrangement between him 
and the officers of the bank, the burden 
is upon the defendant to show that the 
board of directors had sanctioned the il- 
legal transaction. In this case the de- 
fendant failed to introduce evidence suf- 
ficient to support his allegations and he 
was held liable on the note. Branstetter 
v. Exchange National Bank, Okla., 90 
Pac. Rep. (2d) 393. 56 B. L. J. 795. 

§907. —Dealing in securities. 


Under the Federal Statute, 12 U. S. 
Code §24 (7), limiting the powers of a 
national bank in “the business of buying 
and selling investment securities” to buy- 
ing and selling marketable obligations 
“without recourse,” a national bank will 
not be liable on its indorsement of a 
promissory note which it received for a 
loan secured by a lien on real estate. 
Genesee Trustee Corp. v. Smith, 102 Fed. 
Rep. (2d) 125. 56 B. L. J. 306. 


Loans to officers. 


Under the Federal Statute, 12 U. S. 
Code §595, it is a misdemeanor for an 
officer, director or employee of a bank, 
which is a member of the Federal Reserve 
System, to receive any fee or commission 
for procuring a loan or discount from the 
bank. United States v. Lotsch, 102 Fed. 
Rep. (2d) 35. 56 B. L. J. 365. 


NEGLIGENCE 


§930. Liability for negligence. 


A bank is not liable to a child who is 
injured while playing in a revolving door 
at the entrance to its building unless it 
can be shown that the door was defective 
or lacked ordinary safety devices. “A 
revolving door, as a means of ingress 
and egress to and from a building, is not 
inherently a dangerous instrumentality 
or a nuisance.” Provo v. Toledo Trust 
Co., Ohio, 19 N. E. Rep. (2d) 529. 56 
B. L. J. 445. 


A bank will be liable in damages to a 
person who slips and is injured on a 
flight of steps leading to its safety de- 
posit vaults where it appears that there 
was a hand rail on one side of the steps 
only, even though the injured person was 
not a depositor or customer of the bank. 
American National Bank v. Wolfe, Tenn., 
125 S. W. Rep. (2d) 193. 56 B. L. J. 385. 

The fact that a brokerage firm, which 
employs certified public accountants to 
audit its books, is negligent in the con- 
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duct of its business will not, in itself, 
excuse the accountants from liability for 
losses, which result from their negligence 
in making the audit. National Surety 
Corp. v. Lybrand, N. Y. Sup. Ct., February 
3, 1989. 56 B. L. J. 71. 


Mistakenly accusing person of crime. 

A bank which mistakenly charges an 
innocent person with robbery and causes 
him to be arrested may be held liable in 
damages. It is a question for the jury. 
Gregg v. First State Bank of Bishop, 
Tex., 125 S. W. Rep. (2d) 319. 56 B. 
L. J. 381. 5 


NEGOTIABILITY 


§936. Stipulations in general not affecting 
negotiability. 

A note is not rendered non-negotiable 
by the fact that it provides for a con- 
fession of judgment if it is not paid at 
maturity. First National Bank v. Jones’ 
Estate, Pa., 6 Atl. Rep. (2d) 273. 56 
B. L. J. 516. 


§963. Instrument must be certain as to 
time of payment—Notes confess- 
ing judgment. 

Under §5 of the Negotiable Instruments 
Law, the negotiable character of a note 
is not destroyed by a provision which 
“authorizes a confession of judgment if 
the instrument be not paid at maturity.” 
A note which authorizes a confession of 
judgment before maturity, however, is 
held to be non-negotiable. United States 
v. Nagorney, 28 Fed. Supp. 298. 56 B. 
J. 786. 


NOTARIES 


§998. Irregular acknowledgment. 

In Tennessee an acknowledgment on a 
deed of trust which does not contain 
words showing personal acquaintance by 
the probating officer with the party ex- 
ecuting the instrument, such as “with 
whom I am personally acquainted,” or 
“to me personally known,” is defective 
under Code, Tenn. §7663, and renders the 
deed of trust void. In re Englewood 
Manufacturing Co., 28 Fed. Supp. 653. 56 
B. L. J. 808. 


NOTICE OF DISHONOR 


§1012. Persons entitled to notice. 

The holder of a trade acceptance can- 
not recover in an action against the 
drawer without showing that the instru- 
ment was presented to the acceptor at 
maturity for payment, that payment was 
refused and that notice of dishonor was 
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duly given to the drawer in compliance 
with the provisions of the Negotiable 
Instruments Law. Where the seller of 
goods draws a trade acceptance on the 
buyer, which is accepted by the buyer, 
it cannot be said that the instrument is 
accepted for the seller’s accommodation 
so as to excuse the giving of notice of 
dishonor. The instrument is accepted 
by the ‘buyer to pay for the goods which 
he has purchased from the seller and is 
based on a valid consideration. Legal 
Discount Corp. v. Martin Hardware Co., 
Wash., 91 Pac. Rep. (2d) 1010. 56 B. 
L. J. 687. 


§1014. —Accommodated party. 


The plaintiff bank loaned $10,000 on a 
note signed by a corporation and in- 
dorsed by the defendant, president of the 
corporation. At maturity the bank failed 
to give notice of dishonor to the defend- 
ant. The bank contended that the note 
was really made for the defendant’s ac- 
commodation and that, since an accom- 
modated party is not entitled to notice 
of dishonor, the defendant remained 
liable on the note. It was held that the 
note was not given tor the defendant’s 
accommodation even though to his knowl- 
edge the corporation was unable to pay 
the note at maturity and that he was 
discharged by the bank’s failure to give 
him notice. Home Savings Bank v. Re- 
fior, Mich., 286 N. W. Rep. 669. 56 B. 
L. J. 655. 


OFFICERS AND EMPLOYEES OF 
BANKS 


Agreement as to compensation, see §361. 


§1068. Authority of president. 

The president of a national bank, which 
is insolvent at the time, in an effort to 
raise money for the bank, misrepresented 
its financial condition and thereby per- 
suaded a person to invest a large sum of 
money in the bank’s stock. After the 
failure of the bank, the purchaser brought 
action against the receiver to recover the 
amount which he lost as a result of his 
investment. It was held that there could 
be no recovery for the reason that the 
president had no authority to misrepre- 
sent the condition of the bank. Clark v. 
Deitrick, 105 Fed. Rep. (2d) 265. 56 B. 
L. J. 7038. 


§1077. Liability of bank for acts of of- 
ficers or employees. 

A bank which sells notes to a customer 

on the representation, made by an of- 
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ficer, that the notes are secured by a 
recorded deed of trust of real property, 
constituting a first lien on the property, 
will be liable to the purchaser for the 
amount paid for the notes where it later 
appears that the deed was never placed 
on record, although the officer acted in 
the mistaken belief that the deed had 
been recorded. Union Trust Corporation 
v. Fugate, Va., 200 S. E. Rep. 624. 56 
B. L. J. 226. 


§1095. Liability of ban. “ r cashier’s act. 


The defendant bank sold a note and 
mortgage to the plaintiff. In making the 
sale, the cashier of the bank misrepre- 
sented the value of the mortgaged prop- 
erty. He stated that the owners had 
spent large sums in improving the prop- 
erty and that he, the cashier, held a sec- 
ond mortgage on the property, which 
statements were not true. The note was 
defaulted. It was held that the bank and 
its cashier were liable to the plaintiff for 
the amount which he paid for the mort- 
gage and accumulated interest. Martin 
v. Sixty-Third & Halsted State Savings 
Bank, Ill, 19 N. E. Rep. (2d) 634. 66 
B. L. J. 491. 


§1096. —Where bank not liable. 


A bank is not liable for the fraudulent 
acts of its cashier, who, acting as ex- 
ecutor and guardian, misappropriates 
money belonging to the estates, which 
money is on deposit in the bank, provided 
the bank had no knowledge of the cash- 
ier’s wrongful acts. Great American In- 
demnity Co. v. First National Bank, 100 
Fed. Rep. (2d) 763. 56 B. L. J. 253. 


OVERDRAFTS 


§1136. No obligation to permit overdraft. 


The fact that, at the time a depositor’s 
checks are presented, the bank takes the 
trouble to search for deposits made by 
the depositor on the same day, but not 
yet posted, to see if the depositor’s checks 
are good (making a service charge for 
such search) and, on occasions, holds 
checks presented to await later deposits 
to cover the checks, will not render the 
bank liable to the depositor for later 
refusing to pay checks drawn by him 
against insufficient funds, especially where 
the bank had objected to the depositor’s 
practice and the depositor had agreed to 
correct his banking methods. Magness 
v. Equitable Trust Co., Md., 6 Atl. Rep. 
(2d) 241. 56 B. L. J. 556. 
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§1140. Overdraft check deposited in drawee 
bank. 


Where a person deposits in his account 
in a bank checks drawn by another de- 
positor on the same bank and credit for 
the amount of the checks deposited is 
given to the depositor, the bank will not 
be permitted (upon discovering that the 
checks are overdrafts, or are drawn 
against uncollected items which after- 
wards prove uncollectible), to charge the 
checks back against the depositor’s ac- 
count. First National Bank v. McKeen, 
Ark., 127 S. W. Rep. (2d) 142. 56 B. L. 
J. 585. 


PAYMENT 


§1223. Payment of checks. 


Where money is deposited in a bank 
by a corporation under a resolution of 
the corporation’s board of directors, filed 
with the bank, to the effect that the 
money would be withdrawn only for the 
purpose of constructing and equipping a 
brewing plant, the bank will not be re- 
sponsible for sums withdrawn on checks 
signed by duly authorized officers and 
applied to unauthorized purposes. The 
bank has the right to assume that the 
money withdrawn was being applied to 
proper uses. “The transactions of bank- 
ing in a great financial center are not to 
be clogged, and their pace slackened, by 
overburdensome restrictions.” Klachko 
v. Lawyers Trust Co., 9 N. Y. Supp. (2d) 
309. 56 B. L. J. 354. 


§1229. —Effect of crediting check. 


The plaintiff deposited in the defendant 
bank a bill of exchange drawn on that 
bank. There had previously been de- 
posited in the bank funds for the pur- 
pose of meeting the bill of exchange. The 
bank gave the plaintiff credit for the 
amount of the deposit and issued a de- 
posit slip. It was held that the bank 
could not return the bill of exchange to 
the depositor and cancel the credit on 
the theory that the drawer of the bill had 
no funds on deposit at the close of busi- 
ness on the day of deposit (the bank 
having applied the funds deposited by 
the drawer to a debt owing to it from 
the depositor) even though the deposit 
slip given by the bank to the plaintiff 
bore a notation that the bank might 
charge back any item “drawn on this 
bank not good at the close of business 
on the day deposited.” By giving the 
plaintiff credit, the bank had paid the 
bill and the plaintiff’s action was based 
not on the bill but was an action to re- 
cover the amount of the deposit. Schaer 
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vy. First National Bank, Tex., 124 S. W. 
Rep. (2d) 108. 56 B. L. J. 285. 


§1254. Payment of deposit without check. 


A bank which permits an employee of 
a corporation depositor to make unau- 
thorized withdrawals at the time of mak- 
ing deposits of checks, noting such with- 
drawals on the deposit slip, will not be 
liable to the depositor for the amount ap- 
propriated by the employee, where it ap- 
pears that the employer corporation did 
not discover the frauds and report them 
to the bank until ten years after they 
started and five years after the closing 
of the bank. Mattison-Greenlee Service 
Corp. v. Culhane, 103 Fed. Rep. (2d) 608. 
(Reversing 20 Fed. Supp. 882, 56 B. L. 
J. 73.) 566 B. L. J. 609. 


PLEDGE AND COLLATERAL 


Action to recover pledged securities see 
Statute of Limitations. 


§1269. Pledge and collateral in general. 


The plaintiff bank loaned money to an 
automobile dealer on the security of au- 
tomobiles. The dealer gave the bank a 
note for the amount of the loan, a certifi- 
cate of title to each car, issued by the 
Secretary of State and a bill of sale. On 
each certificate was noted the encum- 
brance in favor of the bank. At the same 
time, the parties executed lease agree- 
ments whereby the bank leased each car 
to the dealer. The bank never took pos- 
session of any of the cars. The dealer 
subsequently became bankrupt and the 
bank sought to recover the automobiles 
in a reclamation proceeding against the 
dealer’s trustee in bankruptcy. It was 
held that the bank was not entitled to 
the automobiles. Taplinger v. Northwest- 
ern National Bank in Philadelphia, 10 
Fed. Rep. (2d) 274. 56 B. L. J. 579. 


§1272. Debts secured. 


The plaintiff loaned stock certificates 
to his brother to enable the latter to bor- 
row $11,000 from the defendant bank. 
Later, the brother borrowed additional 
sums fom the bank using the stock as 
collateral. If the plaintiff did not have 
actual notice of the additional loans, he 
was at least put upon notice by various 
circumstances that the stock was being 
used as security for such loans. Yet for 
twelve years he said nothing to the bank 
about any limitation upon his brother’s 
right to make such use of the stocks. 
It was held that he was estopped to deny 
the bank’s right to hold the stock for his 
fbrother’s total indebtedness. Easley v. 


LAW JOURNAL xxii 


First National Bank, Va., 200 S. E. Rep. 
603. 56 B. L. J. 230. 


§1273. Pledge of corporate stock. 


The treasurer of a corporation ‘bor- 
rowed $35,000 from the plaintiff which he 
received in the form of a check for $5,000 
payable to the treasurer’s order and bonds 
of the par value of $30,000. The de- 
fendant bank loaned $27,500 to the treas- 
urer personally on his note after receiv- 
ing a letter from the plaintiff authoriz- 
ing the treasurer to pledge the bonds. 
The proceeds of this loan and of the 
$5,000 check were applied to the satisfac- 
tion of overdue notes of the corporatien 
held by the bank. Later the corporation 
went into bankruptcy and the bank sold 
the bonds and applied the proceeds to 
the payment of the treasurer’s note. It 
was held that the plaintiff had no claim 
against the defendant bank. Phelan v. 
Atlantic National Bank, Mass., 17 N. E. 
Rep. (2d) 697. 56 B. L. J. 82. 


§1284. Sale of collateral. 


A bank which holds collateral securing 
a note and which sells the collateral at a 
private sale at a substantial loss and for 
less than the amount of the note, must, 
in an action on the note, bear the burden 
of proving that it exercised reasonable 
diligence and good faith in the transac- 
tion. The burden is not upon the maker 
of the note to prove that the bank failed 
to exercise such diligence and good faith. 
Meriden National Bank v. Turner, N. C., 
2S. E. Rep. (2d) 848. 56 B. L. J. 551. 


If a pledgor effectually affirms an un- 
authorized sale by the pledgee to himself, 
he affirms it as an entirety. His only 
right then is to have credited on his debt 
the amount realized from the sale, with 
payment to him of the surplus, if any. 
Erickson v. Midland National Bank & 
Trust Co., Minn., 285 N. W. Rep. 611. 
56 B. L. J. 5538. 


A collateral note held by a bank au- 
thorized the bank, in case of default to 
sell the collateral at public or private sale, 
without demand or notice, and to pur- 
chase the collateral itself at any such 
sale. The bank notified the maker that 
if the note were not paid by a specified 
date, it would sell the securities at private 
sale and would purchase them itself at 
the market price if no better price were 
offered. The note was not paid and, after 
the day named for the sale, the bank 
ascertained the market price of the se- 
curities as of the day of the sale and 
credited the amount to the maker’s ac- 
count and had the securities transferred 
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to itself. It was held that this was a 
valid private sale as against the maker's 
contention that the bank “attempted to 
transfer these securities to itself by 
means of mere book entries.” Englert v. 
First National Bank, Pa., 5 Atl. Rep. 
(2d) 136. 56 B. L. J. 504. 


PRESENTMENT FOR PAYMENT 


§1290. Necessity for presentment. 


Presentment of a note for payment is 
not required to charge the maker with 
liability but the note must be presented 
to the maker at maturity in order to 
charge an indorser. An indorser may 
waive his right to have the note presented 
but the maker cannot waive the indors- 
er’s right in this respect. Horton v. 
Reid, Okla., 87 Pac. Rep. (2d) 936. 56 
B. L. J. 420. 


§1313. Time of presentment of demand 
notes. 


A demand note must be presented for 
payment within a reasonable time after 
it is issued in order to charge an indorser 
with liability thereon. What constitutes 
a reasonable time depends upon the cir- 
cumstances surrounding the transaction. 
Presentment of a demand note one year 
and twenty days after its indorsement 
is within a sufficient time to charge the 
indorser where it appears that during that 
period the indorser had told the holder 
that neither the makers nor the indorser 
would be able to pay the note for some 
time. Daniel v. Baker, Kans., 86 Pac. 
Rep. (2d) 500. 56 B. L. J. 197. 


SAFE DEPOSIT COMPANIES 
Garnishment, see §106. 


-§1356. Joint safe deposit boxes. 

Where a man rents a safe deposit box 
in the joint names of himself and his 
grandnephew, the grandnephew will be 
entitled to the contents of the box upon 
the death of the renter. In re Gaines’ 
Estate, Cal., 92 Pac. Rep. (2d) 646. 56 
B. L. J. 724. 


SALES 


§1357. Contracts of sale. 


An oral agreement by a bank officer, at 
the time of selling to a customer securi- 
ties owned by the bank, that the bank 
would repurchase the securities at any 
time during the purchaser’s lifetime is 
void as against public policy and will not 
be enforced by the courts. Rothschild v. 
Manufacturers Trust Co., N. Y., 18 N. E. 
Rep. (2d) 527. 56 B. L. J. 244. 
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Where a bank sells securities to a cus- 
tomer and agrees at the time of the sale 
to repurchase the securities at par upon 
demand, the purchaser’s option (if valid 
at all and, according to most decisions, 
such an agreement is void) must be ex- 
ercised within a reasonable time. Magee 
v. Mercantile-Commerce Bank & Trust 
Company, Mo., 124 S. W. Rep. (2d) 1121. 
56 B. L. J. 371. 


SAVINGS BANKS 


§1365. Production of pass book. 


A savings depositor in the defendant 
bank gave the deposit to the plaintiff and 
delivered the pass book to her. After the 
depositor’s death, the plaintiff presented 
the pass book to the bank and demanded 
the deposit. The bank refused to pay 
because it had already paid the deposit 
to the depositor’s administratrix. It was 
held that the bank was not liable to the 
plaintiff, notwithstanding it had paid the 
administratrix without production of the 
pass book, because the transfer amounted 
to an assignment and the plaintiff had 
not given the bank notice thereof. Wade 
v. Security Savings & Commercial Bank, 
99 Fed. Rep. (2d) 995. 66 B. L. J. 186. 


STATUTE OF LIMITATIONS 


§1397. Action to recover 
forged instrument. 


The Louisiana statute, Act 163 of 1934, 
providing that an action by a depositor 
against his bank to recover the amount 
which the bank has paid on forged checks 
must be brought within one year after 
notice by the bank to the depositor that 
his paid vouchers are ready for delivery, 
or, in the absence of such notice, within 
one year after the return of the paid 
vouchers to the depositor, applies to a 
check which bears a forged drawer’s sig- 
nature and also a forged indorsement. 
Wm. M. Barret, Inc. v. First National 
Bank of Shreveport, La., 186 So. Rep. 741. 
56 B. L. J. 534. 


Section 326 of the New York Negotiable 
Instruments Law, to the effect that a 
‘bank shall not be liable for the payment 
of a forged check unless within one year 
after the return to the depositor of the 
voucher representing such payment, the 
depositor notifies the bank thereof, does 
not apply to a check bearing a forged 
indorsement. It applies only to checks 
bearing a forgery of the drawer’s signa- 
ture. Thompson v. State, 14 N. Y. Supp. 
(2d) 717. 56 B. L. J. 865. 


payment on 


4 


| 


= 


THE BANKING 


§1402. Action for usurious interest. 


An action by a borrower against a na- 
tional bank to recover the penalty of 


twice the amount of usurious interest 
which had been paid to the bank must 
be started “within two years from the 
time the usurious transaction occurred,” 
under 12 U. S. Code, §86. Lindon v. Mor- 
gan County National Bank, Ky., 122 S. 
W. Rep. (2d) 126. 56 B. L. J. 172. 


§1404. Action for deposit. 


In an action by an administrator against 
a bank to recover sums alleged to have 
been deducted from the decedent’s ac- 
count by the bank, in satisfaction of de- 
cedent’s liability to the bank as indorser 
on notes, the practical effect of the pro- 
visions of the New York Civil Practice 
Act, §15, subds. 1, 2, is to allow twelve 
years less one day from the death of the 
decedent for the enforcement of such 
claim in the event that letters of ad- 
ministration have never been issued, or 
six years from the issuance of such let- 
ters, if the letters were actually obtained 
within six years from the date of the 
death. In re Di Crocco’s Estate, 12 N. Y. 
Supp. (2d) 276. 56 B. L. J. 626. 


Action to recover pledged securities. 
.The statute of limitations against an 
action by the receiver of a closed bank 
to recover securities pledged ‘by the bank 
to secure deposits of public funds begins 
to run at the time of the pledge, not 
at the time when the receiver is ap- 
pointed. Albers v. Continental Illinois 
Bank, Ill., 17 N. E. Rep. (2d) 67. 56 B. 
L. J. 62. 


Action by estate. 


Where a trustee under a will pays a 
personal debt to a bank with a check 
signed by him as trustee, the bank will 
be liable to the trust estate for the 
amount received but, in Maryland, such 
an action must be commenced within 
three years after the time of the payment 
or it will be barred by the statute of 
limitations. Farmers Banking & Trust 
Co. v. Bender, Md., 3 Atl. Rep. (2d) 743. 
56 B. L. J. 275. 


STOCK AND STOCKHOLDERS 


Sale of stock with agreement to re- 
‘purchase, see §1357. 


§1440. Statutory liability in general of 
stockholders to creditors. 

A national bank stockholder will not be 

permitted to escape the statutory liability 

formerly imposed upon national bank 
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stockholders by showing that the bank 
had refused to deliver a stock certificate 
to him; nor will he be permitted to coun- 
terclaim for the damages alleged to have 
been sustained because the bank’s failure 
to deliver the certificate deprives him of 
an opportunity to sell the stock at a profit. 
Van Dyke v. Broadhurst, 28 Fed. Supp. 
737. 56 B. L. J. 854. 

A, person, to whom shares of national 
bank stock are left by a provision in a 
will, cannot be compelled to accept title 
to the stock where the ownership thereof 
carries with it the statutory liability of 
stockholders to assessment. Hart v. Mum- 
ford, 27 Fed. Supp. 241. 56 B. L. J. 487. 


Individuals may not escape the statu- 
tory liability as stockholders of a state 
bank by the device of having the stock 
held by a corporation, the stock of which 
corporation is owned by the said indi- 
viduals. Under the New York statute, 
the actual owner of bank stock, whether 
the ownership is legal or equitable, and 
regardless of who is the record owner, is 
liable to assessment. White v. Aaronson, 
7 N. Y. Supp. (2d) 901. 56 B. L. J. 129. 


The owner of national bank shares can- 
not escape his statutory liability by 
transferring the shares to a corporation 
which is forbidden by statute to hold 
bank stock. Kohn v. Dixon, 100 Fed. 
Rep. (2d) 306. 56 B. L. J. 282. 


One who became a stockholder of an 
Ohio banking institution after the bank 
had been placed on a restricted basis for 
liquidation and at a time when it was 
not authorized to receive money on de- 
posit, is not subject to the double lia- 
bility provided for by the Ohio Constitu- 
tion, Art. A138, §3. State ex rel. Squire, 
Supt. of Banks, v. Harris, Ohio, 17 N. E. 
Rep. (2d) 425. 56 B. L. J. 104. 


Under the Federal statute, 12 U. S. 
Code §64a, the statutory double liability, 
previously imposed, ceases with respect 
to all shares of national bank stock is- 
sued after June 16, 1933. (Such liability 
ceases with respect to all shares of any 
bank which was transacting business on 
July 1, 1937, provided six months’ news- 
paper notice is given. Federal Deposit 
Insurance Corp. v. Henrich, 26 Fed. Supp. 
293. 56 B. L. J. 419. 


§1442. —Transfer prior to insolvency. 


A stockholder in a state bank cannot 
avoid the statutory liability imposed on 
stockholders of a closed bank by trans- 
ferring the stock, prior to the closing of 
the bank, to a corporation, the only asset 
of which is the bank stock, and all of the 
shares of which are owned or controlled 
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by the bank stockholder. Nettles v. 
Lightsey, S. C., 2 S. E. Rep. (2d) 481. 
66 B. L. J. 471. 


§1456. —Trustees. 


Where shares of national bank stock 
are left, under the provisions of a will, 
to trustees in trust for certain purposes 
and the bank goes into receivership, the 
trustees will be subject to an assessment 
under the stockholders’ liability law, not 
personally, but in their fiduciary capacity, 
the assessment being payable out of the 
trust funds in their hands. The fact that 
the shares have not been transferred on 
the stock books of the bank, but remain 
in the testator’s name is immaterial. The 
statutory liability as to stockholders in 
national banks was terminated as of July 
1, 1937. The shares involved in this case 
passed to the executors on June 14, 1933. 
Vandyke v. Favini, 28 Fed. Supp. 172. 
56 B. L. J. 694. 


—Guardians. 


Under the Ohio statute, Gen. Code, 
§8623-24, where shares of bank stock have 
been issued to a person as guardian, the 
guardian will be subject to the stock- 
holders’ statutory liability on the closing 
of the bank. The guardian is not per- 
sonally liable, but is liable merely to the 
extent of whatever guardianship funds 
may be in his hands. Squire v. Standen, 
Ohio, 13 N. E. Rep. (2d) 608. 56 B. L. 
J. 270. 


§1460. Assessment of stockholders. 


The Michigan statute, Public Acts 1933, 
No. 32, No. 95, authorizes the banking 
commissioner “to cancel, increase or 
decrease and to issue or reissue the 
whole or any part of said stock of 
said bank,” that is, a bank passing 
through the process of reorganization. It 
was held, under this statute, that the 
commissioner could cancel the stock of an 
individual stockholder where it appeared 
that he had not paid the assessment 
levied against the stock in the reorgan- 
ization proceedings. Sutherland v. Home 
Savings Bank, Mich., 287 N. W. Rep. 399. 
56 B. L. J. 846. 


Shares of bank stock were left by will 
to the testator’s widow, who was also 
executrix of the will. Subsequently, a 
receiver was appointed for the bank and 
an assessment was levied against the 
shares. At no time did the widow refuse 
in writing, or otherwise, to accept owner- 
ship of the shares. The shares were never 
transferred on the books of the bank to 
the name of the widow. It was held, 
nevertheless, that she was liable for the 
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assessment. Bicknell v. Hemmeter, Mich., 
286 N. W. Rep. 823. 56 B. L. J. 712. 


A corporation, which sells bank stock 
to a customer, stating that any possible 
assessment against the stock can be 
avoided by placing the stock in the name 
of a nominee, will not be liable to the 
purchaser where the stock is placed in 
the name of a nominee and the purchaser 
is nevertheless subsequently assessed. 
Such a statement is a statement of law 
and not of fact, or a warranty. The law 
is that a holder of bank stock cannot 
escape liability for an assessment through 
the device of having the stock placed 
in the name of a nominee. Goodspeed vy. 
MacNaughton, Greenawalt & Co., Mich., 
284 N. W. Rep. 621. 56 B. L. J. 400. 


SURETIES 


§1489. Extension of time not a release. 


A guarantor or surety is not released 
by the creditor’s acceptance of additional 
security from the principal debtor after 
the maturity of the obligation, unless a 
binding agreement to extend the time of 
payment is entered into. First National 
Bank v. Jones’ Estate, Pa., 6 Atl. Rep. 
(2d) 2738. 56 B. L. J. 516. 


TAXATION 


§1519. Inheritance 
policies. 


tax—Life insurance 


A paid up policy of life insurance was 
payable to the wife of the insured upon 
the insured’s death. The regular dividends 
on the policy were applied to additional 
paid up insurance. The insured retained 
no right to change the beneficiary. Upon 
the death of the insured, it was held that 
the proceeds of the policy were not sub- 
ject to the Federal estate tax. Chase Na- 
tional Bank v. United States, 28 Fed. 
Supp. 947. 56 B. L. J. 839. 

In consideration of a single premium 
of $42,000, an insurance company issued 
a policy under which the company agreed 
to pay to the insured or his assigns $40,- 
000 at any time and in the meantime to 
pay the insured an annuity of $1,400. The 
policy further provided that, upon the 
insured’s death, $40,000 would be paid to 
the beneficiaries named in the policy. It 
was held that this was an “annuity” or 
“investment contract” and not a “life in- 
surance contract.” Therefore, the $40,000 
should be added to the decedent’s gross 
estate for estate tax purposes, under the 
Revenue Act of 1926, 302 (g), 26 U. S. 
Code §411 (g). Old Colony Trust Co. v. 
Commissioner of Internal Revenue, 102 
Fed Rep. (2d) 380. 56 B. L. J. 546. 
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Inheritance tax by two states. 


Where a person created a trust of se- 
curities located in Colorado, naming a 
Colorado trust company as trustee, and 
reserving the right to change the bene- 
ficiary, revoke the trust or remove the 
trustee (which rights were not exercised), 
and the creator of the trust was domi- 
ciled in New York at the time of her 
death, it was held that the estate was 
subject to an inheritance tax both in 
Colorado and New York. Graves v. El- 
liott, 59 Sup. Ct. Rep. 913. 56 B. L. J. 
526. 


Where a resident of Tennessee created 
a trust of stocks and bonds located in 
Alabama, naming a trust company in Ala- 
bama as trustee, but reserved the right 
to control the trustee’s action, to compel 
the payment of the ‘income to her for life 
and dispose of tre property by will, and 
left a will bequeatuing the property to 
the same Alabama company in trust, it 
was held that the property was subject 
to an inheritance tax in both Tennessee 
and Alabama. Curry v. McCanless, 59 
Sup. Ct. Rep. 900. 56 B. L. J. 526. 


Unemployment taxation. 


A savings bank, having made loans on 
real estate, was obliged to take over the 
real estate under foreclosure proceedings. 
It contracted with persons and corpora- 
tions for the making of repairs on such 
real estate, which persons and corpora- 
tions employed others to do the required 
work. It was held that this did not con- 
stitute a contracting with “any contractor 
or sub-contractor for any employment 
which is part of its (the bank’s) usual 
trade, occupation, profession or business,” 
within the meaning of Section 19(e) of 
the Maine Unemployment Compensation 
Law and that, therefore, the bank could 
not be required to contribute to the Un- 
employment Compensation Commission 
under that law. Maine Unemployment 
Compensation Commission v. Maine Sav- 
ings Bank, Maine, 3 Atl. Rep. (2d) 897. 
56 B. L. J. 167. 


§1524. Gift tax. 


Under the Federal Gift Tax Law, §$504(b) 
of the Revenue Act of 1932, 26 U. S. Code 
§553(b), exempting from the tax the first 
$5,000 of gifts made to any person by the 
donor during the calendar year, each of 
several trusts set up in a trust indenture 
is entitled to such exemption. In other 
words, the beneficiaries (2nd not the trus- 
tee) are the donees. Welch v. Davidson, 
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102 Fed. Rep. (2d) 100. 66 B. L. J. 440. 


§1528. Deductions. 


The loss which one of a group of sav- 
ings banks sustains in taking over the 
assets of an insolvent savings bank and 
assuming that bank’s liabilities, in a time 
of emergency and as a measure of self- 
preservation, is not a “capital” loss but 
is a loss of “earnings or income.” Such 
loss is, therefore; deductible for the pur- 
pose of computing the bank’s “annual 
net earnings or income” in the matter 
of determining the amount of tax owing 
by the bank on such earnings or income. 
Commonwealth v. Philadelphia Saving 
Fund Society, Pa. 6 Atl. Rep. (2d) 840. 
56 B. L. J. 621. 


TENDER 
§1537. Effect of tender. 


Where the maker of a note offers to 
pay it to the payee bank on the day of 
maturity and the payee is unable to ac- 
cept payment because of the fact that 
it has pledged the note as security for 
a loan from a third party and the note 
is in the possession of such third party, 
the maker will not thereafter be liable 
for interest on the note. Will v. Kapp- 
ner, 100 Fed. Rep. (2d) 190. 56 B. L. J. 
219. 


USURY 
Statute of Limitations, see §1402. 


§1565. Transactions held not usurious. 


Notes bearing interest at 10% per an- 
num (the highest rate of interest per- 
missible by contract under the laws of 
Arkansas) are not rendered usurious by 
a provision that interest is to be paid 
every ninety days and that, if not paid 
when due, such interest shall become 
part of the principal and bear interest 
thereafter. Phipps-Reynolds Co. v. Mc- 
Ilroy Bank & Trust Co., Ark., 124 S. W. 
Rep. (2d) 222. 66 B. L. J. 322. 


§1566. —Computing on 360-day basis. 


Where a note for $1,500, payable one 
year after date, bears interest at the 
highest legal rate (8 per cent. in Missis- 
sippi), it is permissible to compute the 
interest on the basis of a year of 360 
days ($120) and add thereto $1.67, in- 
terest at 8 per cent. for the remaining 
five days of the year. Such method of 
computation does not render the note 
usurious. Dickey v. Bank of Clarksdale, 
Miss., 184 So. Rep. 314. 56 B. L. J. 1. 
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§1569. —Commission, 
etc. 


bonus, expenses, 


A charge of $1 by a bank on a note 
for a small amount although called a 
“service” charge is, nevertheless, inter- 
est. If such charge amounts to more 
than 20 per cent. per annum on the sum 
borrowed, the entire amount of principal 
and interest is forfeited, under the Mis- 
sissippi statute. Dickey v. Bank of 
Clarksdale, Miss., 184 So. Rep. 314. 56 
1. 


A person owing $1,300 gave a note for 
$1,150 with interest at the highest legal 
rate and six notes for $25 each. The 
interest on the $25 notes (a_ service 
charge of $1. on each note in this in- 
stance) amounted to more than the legal 
rate. It was held that the usury on the 
$25 notes infected the entire transaction 
and rendered the $1,300 note usurious, 
so as to forfeit the interest (but not the 
principal) under the Mississippi Usury 
Statute. Dickey v. Bank of Clarksdale, 
Miss., 184 So. Rep. 314. 56 B. L. J. 1. 


The fact that brokers negotiating a 
loan receive a commission thereon which, 
added to the interest, exceeds the amount 
of legal interest which can be charged, 
does not make the loan usurious. Rep- 
logle v. Scott, Ill., 20 N. E. Rep. (2d) 124. 
66 B. L. J. 434. 


§1583. Penalties for usury. 


Under the Georgia Small Loan Act, 
Code 1933, §25-313, limiting the rate of 
interest on loans of $300 or less to 34% 
per month, if the lender intentionally col- 
lects more than 3%% interest in some 
months, the loan becomes void as to both 
principal and interest even though the 
average amount of interest charged over 
the entire period for which the loan is 
outstanding does not exceed 3%%. In 
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other words, the “defendant (borrower) 
could void the contract at the expiration 
of the first of any month if the plaintiff 
(lender) had charged or ‘received’ more 
than 34%% for that month.” The Small 
Loan Act, above referred to, was 
amended, Gen. Laws 1935, p. 394, reduc- 
ing the rate of interest from 3%% per 
month to 1%% per month. Hartsfield 
Co. v. Fulwiler, Ga., 200 S. E. Rep. 309. 
56 B. L. J. 263. 


§1589. Conflict of laws. 


Under the Oregon Small Loan Act, 
Code Supp. Or. 1935, §§22-2701 et seq., 
interest may ‘be charged at the rate of 
3% per month on deferred unpaid bal- 
ances. Under the laws of Washington, 
Rem. Rev. Stat. §7300, interest in excess 
of 12% per annum is usurious. An Ore- 
gon finance company engaged in the busi- 
ness of making small loans maintained 
offices in different cities in Washington. 
The defendant borrowed $280 at the com- 
pany’s Vancouver, Washington, office, 
signing a note payable to the company 
at its Portland, Oregon, office and bear- 
ing interest at 3% per month. It was 
held that this contract could not be en- 
forced in the Washington courts. Mir- 
gon v. Sherk, Wash., 84 Pac. Rep. (2d) 
362. 66 B. L. J. 46. 


WILLS 
§1609. Legacies. 


Under a clause in a will giving to a 
legatee “the contents of the house not 
otherwise bequeathed.” the legatee is en- 
titled to jewelry found in a small safe 
in the house, but not to insurance policies 
and savings bank pass books also found 
in the safe. Old Colony Trust Co. v. Hale, 
Mass., 18 N. E. Rep. (2d) 432. 56 B. L. J. 
206. 
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